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UNITED STATES OF AMERICA
BEFORE THE

FEDERAL ENERGY REGULATORY COMMISSION

)
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)

ANSWER OF ALGONQUIN GAS TRANSMISSION, LLC
TO REQUEST FOR STAY AND

MOTION FOR LEAVE TO ANSWER AND ANSWER
TO REQUESTS FOR REHEARING

Pursuant to Rules 212 and 213 of the Rules of Practice and Procedure of the Federal

Energy Regulatory Commission (“Commission” or “FERC”), 18 C.F.R. §§ 385.212 and 385.213

(2014), Algonquin Gas Transmission, LLC (“Algonquin”) hereby (i) answers the request for

stay1 of the Order Issuing Certificates and Approving Abandonment2 for the Algonquin

Incremental Market Project (“AIM Project” or “Project”),3 and (ii) moves for leave to answer

and answers the requests for rehearing and reconsideration4 of the March 3 Certificate Order in

1 On April 2, 2015, an informal and unincorporated coalition of environmental and community organizations, and
impacted landowners and municipalities in New York, Rhode Island and Massachusetts (“Coalition”) filed the
“Petition for Rehearing of Coalition of Environmental and Community Organizations, Impacted Landowners and
Municipalities for Rehearing, or in the alternative, Reconsideration of Order Issuing Certificate for Algonquin
Incremental Market (AIM) Project” (“Coalition Request”), which included a request for stay of the March 3
Certificate Order.
2 Algonquin Gas Transmission, LLC, 150 FERC ¶ 61,163 (2015) (“March 3 Certificate Order”).
3 Under Rule 213 of the Commission’s rules of practice and procedure, 18 C.F.R. § 385.213, Algonquin is permitted
to answer Coalition’s request for a stay.
4 On April 1, 2015, Allegheny Defense Project (“ADP”) filed the “Request for Rehearing of Allegheny Defense
Project” (“ADP Request”) and Peter B. Harckham (“Mr. Harckham”) filed the “Request of Westchester County
Legislator Peter B. Harckham for Rehearing of FERC Order Issued March 3, 2015” (“Harckham Request”). On
April 2, 2015, the Town of Dedham (“Dedham”) filed the “Request for Rehearing of Town of Dedham” (“Dedham
Request”), the Coalition filed the Coalition Request, the West Roxbury Intervenors (“West Roxbury Intervenors”)
filed the “Motion of West Roxbury Intervenors for a Rehearing” (“West Roxbury Intervenors Request”),
Riverkeeper, Inc. (“Riverkeeper”) filed the “Request for Rehearing of Riverkeeper, Inc.” (“Riverkeeper Request”),
the Town of Cortlandt (“Town of Cortlandt”) filed the “Petition of the Town of Cortlandt for Rehearing or
Reconsideration of the March 3, 2015 Order Issuing a Certificate for the Algonquin Incremental Project”
(“Cortlandt Request”), and the City of Boston Delegation (“Boston Delegation”) filed the “Request for Rehearing of
the City of Boston Delegation” (“Boston Delegation Request”). On April 3, 2015, William Huston (“Mr. Huston”)
filed the “Request for Rehearing of Commission’s March 3 Order, by William Huston pro se” (“Huston Request”).
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the captioned docket.5 Additionally, Algonquin responds herein to a letter to the Chairman dated

April 3, 2015, from Senator Charles E. Schumer, Senator Kirsten Gillibrand and Representative

Nita M. Lowey (“NY Delegation”) in the captioned docket.6 As shown below, the requests for

rehearing and related request for stay are without merit and should be denied. The Commission

should also reject requests for rehearing filed out of time.

I.
BACKGROUND

In this proceeding, the Commission conducted an environmental review of the AIM

Project pursuant to the Natural Environmental Policy Act (“NEPA”) and the implementing

regulations thereunder, 40 C.F.R. Pt. 1500 et seq. On August 6, 2014, the staff of the

Commission issued the Draft Environmental Impact Statement (“DEIS”). On January 23, 2015,

the staff of the Commission issued the Final Environmental Impact Statement (“FEIS”). In the

March 3 Certificate Order, the Commission adopted the staff’s proposed mitigation

recommendations included in the FEIS as environmental conditions for the Project. The

description of the background of the instant proceeding and the specifications of the Project are

included in the March 3 Certificate Order.

5 Algonquin may respond to the requests for rehearing if permitted by the Commission. The Commission permits
answers to requests for rehearing where, as here, the Commission’s consideration of matters addressed in the answer
will facilitate the decisional process or aid in the explication of issues, ensure that the Commission has a complete
and accurate record upon which to make an informed decision, and cause no undue delay in the proceeding. See,
e.g., Steckman Ridge, L.P., order on reh’g, 125 FERC ¶ 61,217 at P 4 (2008) (“Steckman Rehearing Order”)
(allowing an answer that “provide[s] information that assists [the Commission] in addressing the new allegations
and arguments raised on rehearing”); PSEG Power Connecticut, LLC, 113 FERC ¶ 61,210 at P 17 (2005) (accepting
an answer to a request for rehearing because it “provided information that assisted [the Commission] in [its]
decisionmaking process”); Algonquin Gas Transmission Co., 96 FERC ¶ 61,364, p. 62,368 (2001) (finding “good
cause to admit Algonquin’s answer [to a request for rehearing] in order to ensure a complete record in this
proceeding”); Norteño Pipeline Co., et al., 94 FERC ¶ 61,247, p. 61,869 (2001) (finding same “since it will cause no
undue delay and will ensure a complete record upon which the Commission may base its findings”); KN Wattenberg
Transmission LLC, 94 FERC ¶ 61,189, p. 61,671 (2001) (finding same “in order to insure a complete record in this
proceeding”). The Commission’s consideration of matters addressed in this answer will facilitate the Commission’s
decisional process because certain of the claims advanced in the rehearing requests were not raised previously by
any party nor addressed elsewhere in the proceeding.
6 Comments of Senator Charles Schumer, et al., Docket No. CP14-96-000 (Apr. 6, 2015).
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II.
ANSWER

A. Natural Gas Act Issues

1. FERC reasonably concluded that there was sufficient need for the
Project in accordance with its Certificate Policy Statement.

a. The Project is fully subscribed.

Agreements for long-term firm capacity are important evidence of market demand for a

new project.7 Consistent with the Commission’s Policy Statement, Algonquin has demonstrated

market demand for the Project through executed agreements for 100 percent of the Project

capacity. Further, as described by Algonquin, these agreements were reviewed and/or approved

by the state commissions and municipal bodies that oversee the natural gas distribution systems

of the Project customers.8 Thus, state regulators and local governmental authorities made similar

determinations regarding the need for the Project capacity.

b. The existence of methane leaks is not relevant to, nor does it
negate the need for, the Project.

The existence of methane leaks documented in certain of the requests for rehearing does

not negate the Project need.9 These requests rely on a study conducted by researchers who

considered the emissions of methane from the transmission, distribution and end use by

measuring quantities of methane and ethane at four locations in the Greater Boston atmosphere

(“Greater Boston Study”). As reflected in the Greater Boston Study, the Greater Boston Study

addresses emissions generally in the natural gas-consuming region and makes no attempt to

evaluate the contribution of the AIM Project or any source to the total methane emissions

observed by the researchers. To the extent that the emissions occur downstream of interstate

7 Certification of New Interstate Natural Gas Pipeline Facilities, 88 FERC ¶ 61,227, p. 61,744 (1999), order
clarifying Statement of Policy, 90 FERC ¶ 61,128 (2000), order further clarifying Statement of Policy, 92 FERC
¶ 61,094 (2000) (“Certificate Policy Statement”).
8 Application at 6-7, n.10.
9 Coalition Request at 39-41; West Roxbury Intervenors Request at 17-19.
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pipelines, FERC would likely not be able to effectuate emissions reductions through its

regulation of interstate pipelines. For example, as reflected in Exhibit 4 of the West Roxbury

Intervenors Request, distribution utilities are responsible for a significant portion of methane

emissions in Massachusetts.10 State utility commissions rather than FERC have jurisdiction over

emissions from these natural gas distribution systems. Similarly, emissions by end users are not

regulated by FERC and may not be regulated by state regulators. Moreover, the Environmental

Protection Agency (“EPA”) and the states, not the FERC, are tasked with the regulation of air

emissions.

Further, even assuming the Commission could eliminate all methane leaks, there would

still be a need for the AIM Project. The Greater Boston Study approximates that 15 billion cubic

feet (“Bcf”) of methane is emitted each year.11 The Project is designed to provide

342,000 dekatherms per day (“Dth/d”) of additional firm capacity to the Project shippers, which

could deliver more than 100 Bcf per year of natural gas. Accordingly, even the complete

elimination of methane leaks is not a viable alternative to the Project, nor was the feasibility of

such even discussed.

Moreover, the Commission’s consideration of a proposed policy on cost recovery for

modernizing natural gas facilities does not demonstrate that there are significant leaks on

Algonquin’s or on any pipeline system nor does it follow that leak repair is a viable alternative to

the AIM Project. Contrary to the claim in the Coalition Request, the Commission is not offering

rate incentives to pipelines to identify and repair leaks, but, instead, is considering a different

cost recovery mechanism for pipelines that choose to modernize their natural gas infrastructure.12

The Commission explained in its proposed policy statement that it is considering a surcharge

10 West Roxbury Intervenors Request at Exhibit 4.
11 Id. at Exhibit 5 at 5.
12 Coalition Request at 43.
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mechanism “to ensure that existing Commission ratemaking policies do not unnecessarily inhibit

interstate natural gas pipelines’ ability to expedite needed or required upgrades and

improvements.”13 Thus, the policy is intended to facilitate pipeline upgrades irrespective of

whether there are actual leaks.

Accordingly, even if feasible, the elimination of methane emissions will not satisfy the

Project shipper’s need for additional transportation capacity in the timeframe proposed by the

AIM Project. Thus, emissions reductions are not a viable alternative to the Project.

c. The availability of capacity at a regional LNG facility is not
relevant to, nor does it negate the need for, the Project.

The availability of capacity at the Distrigas terminal and the decrease in importation of

LNG does not demonstrate that the AIM Project is not needed.14 LNG imports are one available

option for meeting natural gas demand; however, the Project shippers chose to subscribe to the

AIM Project to access abundant domestic supplies of natural gas to meet their respective load

growth needs. As noted above, the Project shippers’ decision to participate in the AIM Project

was considered and/or approved by the applicable state commissions and governmental

authorities.

Further, the existence of LNG import capacity may not eliminate the need for pipeline

capacity. The AIM Project shippers are local distribution companies and municipal utilities

operating in Connecticut, Rhode Island and Massachusetts. The existence of LNG capacity in

Massachusetts does not, by itself, provide for transportation to the Project shippers’ city gates.

The Algonquin system is fully subscribed and, as a result, additional capacity would still be

necessary to transport volumes to and from such import terminal.

13 Cost Recovery Mechanisms for Modernization of Natural Gas Facilities, 149 FERC ¶ 61,147 at P 9 (2014).
14 See West Roxbury Intervenors Request at 26-27.
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d. A decrease in the rate of pipeline expansions is not evidence that
the AIM Project is not needed.

The DOE report on “Natural Gas Infrastructure Implications of Increased Demand from

the Electric Power Sector” cited by the Coalition and the West Roxbury Intervenors analyzes the

rate of pipeline expansion and the current trend towards changes in flow patterns, but makes no

findings regarding the need for the AIM Project. Notwithstanding claims by the Coalition and

the West Roxbury Intervenors, the DOE report does not call “into question the gas industry’s

justification for increased pipeline construction.”15 Instead, the two findings of the report cited

in the request for rehearing indicate that (i) the rate of pipeline expansions will decrease because

production and demand are geographically diverse and (ii) flow patterns may change to utilize

existing capacity instead of more costly expansion capacity resulting in the reduced need for new

pipelines. The cited findings do not address the need for new natural gas infrastructure generally

nor the AIM Project specifically. Further, it does not address the need for natural gas pipeline

infrastructure in New England to reduce constraints and address the high commodity prices

experienced in that region. Generally, the U.S. Energy Information Administration has projected

that natural gas consumption will increase “by about 0.8%/year from 2012 to 2040” from

25.6 trillion cubic feet (“Tcf”) in 2012 to 31.6 Tcf in 2040.16

2. FERC appropriately determined that there were no practical or feasible
alternatives to the Project.

The Harckham Request includes general statements that the alternatives analysis requires

a more thorough review but the only specific allegations are that (i) the analysis of generation

alternatives is improper because the AIM Project is not supplying generators, (ii) the

15 See Coalition Request at 43 and West Roxbury Intervenors Request at 26.
16 Annual Energy Outlook 2014, Energy Information Administration at MT-6, MT-21.
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Commission did not adequately consider other proposals for new natural gas projects, and

(iii) the Commission did not consider the use of LNG storage facilities to meet peak demands.17

Mr. Harckham’s complaint regarding the Commission’s inclusion of an analysis of

generation alternatives is misplaced, and inconsistent with the general argument that the

Commission did not conduct a thorough alternatives analysis. Although none of the Project

shippers are power generators, electric power can be an alternative to natural gas consumption,

including for heating needs. Thus, electric generation is a reasonable alternative that was

appropriately considered by the Commission.

The Harckham Request cites to, but ignores, the Commission’s analysis of system

alternatives in the FEIS when it asserts that the Commission should consider other pipeline

alternatives. The request refers to the “Northeast Direct Project” as an example of a project

providing gas to the same region that should be thoroughly reviewed as an alternative to the

AIM Project.18 That alternative, however, was considered in the FEIS and was determined not to

be a superior alternative to satisfy the Project shippers’ needs.19

In addition, the Harckham Request suggests that the Commission consider a multi-

pipeline project to provide service to the shippers’ city gates as an alternative to the

AIM Project.20 This suggestion would require the customer to pay reservation charges on

multiple pipelines and would still require Algonquin to construct the Project to serve the Project

shippers’ city gates because, as discussed in the FEIS, the other pipeline systems identified in the

request cannot serve the city gate points.

17 Harckham Request at 9-10.
18 Harckham Request at 10.
19 FEIS at 3-12 (stating that the Northeast Energy Direct Project would not serve the same delivery points, does not
have the same timing and would result in greater environmental impact).
20 Harckham Request at 10.
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Finally, the use of LNG storage facilities to address peak demand is not a practical or

feasible alternative to satisfy the needs of the Project shippers.21 As described above, the

Algonquin system is fully subscribed and, as a result, additional capacity would still be necessary

to transport volumes to and from such storage alternative. Moreover, the AIM Project will

provide year-round firm transportation capacity, which requires Algonquin to be able to provide

service in peak and non-peak demand periods. Accordingly, the Harckham Request does not

identify any reasonable alternatives that were not addressed in the FEIS.

3. The NGA does not require the Commission to consider the impacts of
the Atlantic Bridge Project in its determination of the public
convenience and necessity of the AIM Project.

On rehearing, the Coalition raises two new legal arguments, that (i) the Commission’s

determination of the public convenience and necessity under the Natural Gas Act should have

considered the impact of the AIM Project on the costs to construct the Atlantic Bridge Project

and (ii) “segmentation prevented the Commission from making required findings under the

Certificate Policy Statement.”22 These claims are different from the argument that NEPA

required the Commission to consider the environmental impacts of the Atlantic Bridge Project in

the FEIS. Even assuming that it was appropriate to raise these new Natural Gas Act arguments

for the first time on rehearing, the Coalition’s claims are not supported by fact or precedent.

The case cited by the Coalition is not analogous to the AIM Project. The City of

Pittsburgh case involved a pipeline application to abandon one of its existing pipelines and use

available capacity on a second existing pipeline to continue to serve its existing customers.23

The petitioners argued that the “consumers are entitled to the benefit of the less expensive

21 Id.
22 Coalition Request at 29.
23 City of Pittsburgh v. FPC, 237 F.2d 741, 750 (D.C. Cir. 1956).
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expandability” utilizing the available capacity.24 The Court determined that the Commission’s

predecessor was required to consider a future expansion, which involved looping the remaining

pipeline, because the available capacity on the remaining line could have been used to provide

service to the shippers more cheaply than building a new pipeline. The Court concluded that the

Commission should have considered “whether, with Little Inch abandoned, the next block of

expansion would require looping of the Kosciusko line, what the approximate cost of such

looping would be, and whether and to what extent the cost of such looping would affect the cost

to the consumer.”25

The AIM Project and the Atlantic Bridge Project are both expansion projects. Algonquin

is not proposing to reduce or abandon existing capacity or to utilize available capacity to serve

existing load, which will require more costly future expansions. Algonquin’s system is currently

fully subscribed and, as a result, any expansion project would require Algonquin to construct

new facilities to increase system capacity. The AIM Project is designed to provide the

incremental capacity for specific Project shippers. Similarly, the Atlantic Bridge Project would

be designed to provide the incremental capacity required by another set of project shippers.

Accordingly, unlike City of Pittsburgh, Algonquin is not using less expensive expansibility from

existing facilities to serve existing firm customers.

Further, the City of Pittsburgh case was decided long before the Commission’s

Certificate Policy Statement, which prevents existing customers from subsidizing an expansion

project.26 The AIM Project is an incremental project and, as a result the costs of the AIM Project

will be borne by the Project shippers and, in accordance with Commission policy, the Project

24 City of Pittsburgh at 750.
25 Id. at 753.
26 Pricing Policy For New And Existing Facilities Constructed By Interstate Natural Gas Pipelines, 71 FERC
¶ 61,241 (1995).
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costs will not be subsidized by other Algonquin shippers.27 Similarly, the Commission will

require that Algonquin financially support the Atlantic Bridge Project without relying on

subsidization from its existing customers. Thus, the concern in the City of Pittsburgh, i.e., that

the abandonment and future expansion would increase the rate base of the pipeline’s existing

customers, is not present here.

4. FERC reasonably rejected alternatives to the proposed route of the West
Roxbury Lateral.

a. The Commission reasonably determined the West Roxbury Meter
Station alternative was not preferable.

The FEIS conclusion that the West Roxbury Meter Station alternative was not an

environmentally preferable alternative is supported by the record. As a result, the Boston

Delegation’s claim that this conclusion is arbitrary and capricious is without merit.28 As

acknowledged by the Boston Delegation Request, the Commission considered the impacts of the

Project construction on traffic on Centre Street and Alaric Street, the acquisition and demolition

of a residence and the report of GZA GeoEnvironmental, Inc. (“GZA”) in finding that the

alternative was not environmentally preferable.29 As discussed below, the Commission was

entitled to rely on the report to determine that proximity to the quarry will not disrupt or damage

the proposed pipeline or meter station.30 Even without the report, impacts on a residence and

traffic are environmental impacts upon which the Commission can make a rational decision. Just

because Algonquin could purchase and demolish a residential property as asserted by the Boston

Delegation does not require the Commission to consider that a preferable alternative.31 Further,

the existence of traffic impacts elsewhere on the West Roxbury Lateral, does not require the

27 March 3 Certificate Order at P 19.
28 Boston Delegation Request at 16-18.
29 Id.
30 March 3 Certificate Order at PP 62-63.
31 Boston Delegation Request at 16-17.
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Commission to ignore the additional traffic impacts that would result from adopting the West

Roxbury Meter Station alternative. Given that the proposed meter station would not have the

same impacts on traffic and a residential property, as well as the Commission’s consideration of

the GZA study, the FEIS was neither arbitrary nor capricious in eliminating the alternative from

consideration.

The Commission was entitled to rely upon the GZA report to determine that activities

from the quarry were not expected to damage the proposed pipeline.32 The Boston Delegation

Request claims that the Commission was not entitled to rely upon the study because it does not

address the cumulative effect of years of blasting and much of the report is devoted to flying

rock, which the Boston Delegation labels as an “irrelevant issue.”33 These statements are not

correct. The GZA report addresses vibrations from blasting in four appendices (B through E)

and determines based on conservative assumptions that the pipeline will be subject to only

nominal vibrations. With respect to flying rocks, the report addresses this concern in one

appendix (F) because flying rocks are a potential impact that was raised in the proceeding and, as

a result, the impact is not “irrelevant” to stakeholders.

In addition, the Boston Delegation’s claim that “the Commission made findings

unsupported by the evidence” because “the report makes no specific mention of an existing gas

line” is incorrect.34 The GZA report clearly identifies “[t]wo existing water lines and one

existing gas line are located between the proposed natural gas pipeline and the Quarry” and

32 Earth Island Institute v. U.S. Forest Service, 351 F.3d 1291, 1301 (9th Cir. 2003) (citing Marsh v. Oregon Natural
Res. Council, 490 U.S. 360, 377 (1989)) (A federal agency is given “wide discretion in assessing [] scientific
evidence, so long as it takes a hard look at the issues and responds to reasonable opposing viewpoints.”).
33 Boston Delegation Request at 14-16.
34 Boston Delegation Request at 15.
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further explains the water pipeline was the focus of the study because it is the “closest of these

three existing utilities to the Quarry.”35

The Boston Delegation Request also questions the Commission’s reliance on the GZA

report’s qualification that impacts are “not anticipated.”36 Irrespective of the precise language

which the Commission used regarding the conclusions in the GZA report that “the nearby Quarry

blasting is not anticipated to have a significant negative impact on the operation of the proposed

West Roxbury Lateral metering and regulating (M&R) station and pipeline,” sit does not change

the results contained in the body of the report itself.37 The report concludes that the vibrations

imposed by the blasting in the Quarry are conservatively one-tenth of what the pipeline can

safely sustain.38 In light of these conclusions, the report’s findings are not “meaningless” as

claimed by the Boston Delegation.39

The Commission is entitled to reach its own conclusions based on the record evidence

and its experience. Pipelines are exposed to significant vibrations on a daily basis where they are

located under highways and railroads, adjacent to quarries, mines and other blasting operations

and near construction sites that include blasting and pile-driving.40 Following an evaluation of

the report and the lengthy list references, relying on its knowledge and expertise, and in

recognition of the fact that the existing pipelines in the street have not been damaged, the

Commission reasonably concluded that quarry operations, even over periods of years, would not

have a significant impact on the Project facilities. Algonquin’s and the pipeline industry’s

35 GZA Report at 3.
36 Boston Delegation Request at 13-14.
37 GZA Report at 5 (emphasis added).
38 GZA Report at 4.
39 See Boston Delegation Request at 13-14. Algonquin has offered certain members of the Boston Delegation
another independent structural report and they declined the offer.
40 Analysis of the West Roxbury Crushed Stone, Operations on Construction and Operation of the West Roxbury
Lateral, Executive Summary at 2, Docket No. CP14-96-000 (Mar. 31, 2014).
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experience support the conclusion that such low level vibrations do not have any effect on

pipelines over their lifetime. Further, even if the Commission had similarly qualified its

conclusion regarding the GZA report, there would not have been a substantive difference that

would change the Commission’s overall conclusion that the Project’s benefits outweigh any

adverse impacts.

b. The Commission reasonably determined the West Roxbury Lateral
alternative route was not preferable.

The Commission determination that the West Roxbury Lateral alternative route from

Dedham to the City of Boston was not a superior alternative is supported by the record. As

reflected in the record, the “alternative route would cross through the backyards of houses,

impact residential streets, and cause significant disruption to the surrounding neighborhoods,

particularly along Belle Avenue in West Roxbury.”41 The Boston Delegation dismisses these

impacts by focusing on other segments of the alternative route that cross through commercial and

industrial properties, and on the fact that portions of the proposed route will be located in mostly

residential neighborhoods. It was reasonable, however, for the FEIS to conclude that crossing

backyards and the impacts of construction on Belle Avenue was not superior to construction in

the residential streets impacted by the proposed route.

Further, the Boston Delegation downplays its previously-expressed concerns with the

alternative route because it also has concerns with the proposed route, including its proximity to

the quarry.42 As discussed above, the Commission has reasonably concluded that the quarry

would not have significant impacts on the Project facilities. Accordingly, the Commission was

within its discretion to weigh the Boston Delegation’s concerns with each route.

41 FEIS at 3-25.
42 Boston Delegation Request at 21.
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Finally, the Boston Delegation Request does not address two other facts in the record that

support the Commission’s determination. First, the proposed route would avoid the complete

closure of streets that would be required by the alternative.43 Second, the alternative route would

result in greater impacts related to the siting of the West Roxbury Lateral Meter Station as

discussed above. In light of the respective benefits and impacts of the proposed route and the

alternative route, it was reasonable for the Commission to determine that the alternative route

“would not be preferable to or provide a significant environmental advantage over the proposed

route.”44

5. FERC’s proposed mitigation measures are appropriate.

a. The proposed mitigation measures adequately address methane
emissions.

Based on the record evidence, the Commission reasonably determined that mitigation

measures proposed by Algonquin “will be sufficient to adequately address any potential issues

related to methane emissions from the project.”45 The Coalition, however, claims that the

Commission should have imposed additional conditions based on a January 2015 study on

methane leaks and the EPA’s comments on the FEIS stating that it intends to issue regulations on

methane leaks.46 Both the article on the Greater Boston Study cited by the Coalition and the

study itself were not published until after the issuance of the FEIS.47 Even assuming the study

indicated that interstate pipelines were the cause of methane concentrations in the Greater Boston

atmosphere, which it does not as discussed above in the response in Section A.1, the study was

not introduced into the record for Commission consideration prior to the issuance of the March 3

43 FEIS at 3-25.
44 Id.
45 March 3 Certificate Order at P 101.
46 Coalition Request at 39-40.
47 See West Roxbury Intervenors Request at Exhibit 5.
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Certificate Order. Accordingly, the Commission is not required, and it would be inconsistent

with FERC practice, to reopen the record to consider the study.48

Further, the Coalition’s unsupported claim that the Commission should have required the

Project to comply with potential future regulations is inappropriate.49 The EPA comments,

submitted one day prior to the issuance of the March 3 Certificate Order, referred to EPA plans

to propose a rule concerning methane emissions from natural gas processing and transmission

sources. The EPA comment letter, however, does not provide any details of what standards the

EPA is planning to propose in the future applicable to interstate pipelines. As the Commission

has previously held, pipelines are “required to comply with existing federal air quality standards,

not presumptive changes to those standards.”50 Requiring Algonquin to comply with an as-yet

unannounced future requirement is not appropriate.

Finally, the Coalition’s conclusory statement regarding the uncertain success of

Algonquin’s proposed mitigation measures for methane emissions does not support its new

request for emission monitoring and recording.51 The only support provided by the Coalition for

its statement regarding the effectiveness of Algonquin’s proposed mitigation measures is the

Greater Boston Study, which was not in the record in the proceeding, does not identify the source

of methane emissions with any specificity and does not address the mitigation measures

proposed by Algonquin. In light of the Commission’s conclusions regarding the adequacy of the

proposed mitigation measures and the failure of the Coalition to cite to any evidence in the

48 See Marsh v. Oregon Natural Res. Council, 490 U.S. 360, 373 (1989) (“[A]n agency need not supplement an EIS
every time new information comes to light after the EIS is finalized. To require otherwise would render agency
decisionmaking intractable, always awaiting updated information only to find the new information outdated by the
time a decision is made.”).
49 Coalition Request at 40.
50 Florida Gas Transmission Co., LLC, 149 FERC ¶ 61,096 at P 35 (2014).
51 See Coalition Request at 39-40.
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record that those mitigation measures would not be adequate, the Commission is not required to

impose any additional conditions to address methane emissions.

b. The proposed mitigation measures are adequate to address
impacts from the West Roxbury Lateral and meter station.

The Boston Delegation asserts in its rehearing request that the Commission did not

adequately mitigate the adverse impacts on West Roxbury from the West Roxbury Lateral and

meter station by failing to impose necessary conditions.52 However, the Boston Delegation did

not propose any conditions it deemed necessary to counteract such impacts. Further, the

Commission may, in its discretion, evaluate the impacts of a proposed project and may weigh

any concerns against the benefits of the project.53 In conducting this assessment for the public

benefit, the Commission must be able to take into account different interests and must have the

flexibility and discretion to ascertain the necessary conditions.54

The Commission performed a complete environmental analysis of the Project and

weighed potential benefits from the project against potential adverse impacts, as documented in

the DEIS and the FEIS.55 In the FEIS, the Commission thoroughly evaluated concerns about

blasting and safety impacts for the West Roxbury Lateral and meter station and determined there

was no alternative site available.56 The Commission also determined that the measures

Algonquin proposed, in conjunction with the environmental conditions imposed in the March 3

Certificate Order, will reduce the environmental impacts to less-than-significant levels.57

52 Boston Delegation Request at 11.
53 Kern River Gas Transmission Co., 129 FERC ¶ 61,115 at P 28 (2009) (finding that the weight given by the
Commission to safety concerns depends on the Commission’s determination of how justified the concerns are).
54 Certification of New Interstate Natural Gas Pipeline Facilities, 88 FERC ¶ 61,227, p. 61,749 (1999), order on
clarification, 92 FERC ¶ 61,094 (2000) (“[b]right line tests are unlikely to be flexible enough to resolve specific
cases and to allow the Commission to take into account the different interests that must be considered”).
55 See, e.g., FEIS at ES-3, 2-5, 3-25 – 3-28, 3-34 – 3-43, 3-55.
56 FEIS at 2-55. See also FEIS at 4-6 to 4-7 (evaluating the Project’s location near the West Roxbury Crushed Stone
Quarry).
57 March 3 Certificate Order at P 58.
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Thus, the Commission conducted a thorough analysis of the Project and sufficiently

addressed the environmental impacts on the surrounding community. Given the Commission’s

discretion and its in-depth review of the potential impacts on the community, the Commission

reasonably determined that the proposed mitigation measures addressed the concerns relating to

the West Roxbury Lateral and meter station.58

c. The FERC’s mitigation program is effective.

ADP should be precluded from raising two new arguments regarding the Commission’s

mitigation program; that a settlement by another pipeline project “demonstrates that FERC

cannot be trusted to effectively monitor the companies it authorizes to engage in construction of

jurisdictional facilities” and the uses of the FERC Plan and FERC Procedures as mitigation

measures “without any substantial evidence as to their effectiveness, is arbitrary and capricious.59

Had the Commission been aware that ADP would have issues with FERC’s track record on

monitoring natural gas pipeline construction projects or on the effectiveness of the FERC Plan

and FERC Procedures as mitigation measures, the Commission could have addressed such issues

in the March 3 Certificate Order.60 Both of these arguments could have been raised prior to the

March 3 Certificate Order and ADP provides no explanation why it failed to raise these claims

earlier. Commission precedent supports the rejection of these claims on procedural grounds.61

Even if the Commission does not reject these arguments on procedural grounds, neither

claim has merit. The existence of such a settlement between a third-party pipeline and the

Pennsylvania Department of Environmental Protection (“PADEP”) does not demonstrate any

58 See, e.g., Southern Natural Gas Co., 85 FERC ¶ 61,134, p. 61,501 (1998) (finding that the Commission
sufficiently weighed the environmental impacts of Southern’s proposal through the issuance of a DEIS and FEIS).
59 ADP Request at 8-10.
60 In fact, ADP’s argument regarding the FERC Plan and FERC Procedures is that they were not addressed to ADP’s
satisfaction in the March 3 Certificate Order.
61 Texas Eastern Transmission, LP, et al., 141 FERC ¶ 61,043 at P 19 (2012).
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shortcoming in FERC’s mitigation program. The sole source of information regarding this

settlement is the announcement by PADEP, which provides a high-level summary of the

settlement.62 However, the announcement does not state (i) whether the pipeline admitted to the

alleged violations, (ii) whether the pipeline was in full compliance with FERC’s mitigation

measures, (iii) whether the FERC mitigation measures addressed these alleged violations,

i.e., were the best management practices similar to FERC’s requirements, (iv) whether the

pipeline self-reported actual violations to FERC, and (v) whether FERC’s monitoring failed to

uncover actual violations.

Further, even assuming the violations related to FERC mitigation measures that were less

than effective in this instance, one such circumstance does not contravene hundreds of other

pipeline projects where the mitigation measures have effectively mitigated environmental

impacts. As reflected in the FEIS, the Commission has developed its mitigation measures in

collaboration with other federal and state agencies.63 The Commission has updated these

mitigation measures over time based on its expertise and experience in hundreds of other

pipeline proceedings. Given this context, an announcement of one settlement is not evidence

that the FERC Plan and Procedures are ineffective mitigation measures, nor is it a basis for

concluding that the mitigation measures approved for the AIM Project will not be effective.

62 http://www.portal.state.pa.us/portal/server.pt/community/search_articles/14292 (alleging that “During 73
inspections of the “300 Line Project,” inspectors with the Potter, Susquehanna, Wayne and Pike County
Conservation Districts discovered violations including the discharge of sediment pollution into the waters of the
commonwealth, some of which are protected as “High Quality” or “Exceptional Value Waters,” and failure to
implement required construction best management practices to protect water quality.”).
63 FEIS at n. 6.
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d. FERC’s conditional approval of mitigation measures is within its
discretion.

On rehearing, Dedham argues that the conditional approval of mitigation measures in the

March 3 Certificate Order rendered the order incomplete.64 Dedham further maintains that the

March 3 Certificate Order allowed the mitigation measures to continually develop after the Order

was issued.65 Dedham’s argument that the March 3 Certificate Order should have been withheld

until it was possible to include all mitigation measures and modifications lacks merit, and

Dedham is unable to cite to any precedent supporting its assertion. The Commission has a

longstanding practice of delegating responsibility for addressing compliance with mitigation

measures to the Director of the Office of Energy Projects.66 This delegation permits the

Commission to allocate its resources more efficiently and provides the Commission with “time

to devote to the more complex issues of law and policy that come before it and benefits both the

regulated entities and the public interest.”67 Thus, the Commission validly delegated authority to

the Office of Energy Projects to finalize and define certain mitigation measures and, given that

the Office of Energy Projects will establish the mitigation details prior to the commencement of

construction of the applicable facilities, the Commission was not required to establish the details

at the time of the March 3 Certificate Order.

64 Dedham Request at 8.
65 Dedham Request at 8-9.
66 Weaver’s Cove Energy, LLC, 133 FERC ¶ 61,054, pp. 61,226-27 (2010); see also Rockies Express Pipeline, LLC,
128 FERC ¶ 61,045 at P 21 (2009) (discussing and affirming authority of Director’s designee to act); East
Tennessee Natural Gas Co., 106 FERC ¶ 61,159 at P 11-12 (2004), aff’d, 433 F.3d 830 (D.C. Cir. 2005) (affirming
Commission delegation to staff to promote efficiency).
67 East Tennessee Natural Gas Co., 106 FERC ¶ 61,159 at P 11 (2004).
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6. The certificate proceeding was conducted in accordance with all legal
requirements.

Notwithstanding claims to the contrary, the Commission’s review of the AIM Project in

Docket Nos. PF13-16-000 and CP14-96-000 was open and transparent.68 Although the West

Roxbury Intervenors Request faults the Commission’s process for not being open and

transparent, it fails to provide a single example of a specific instance in which the process was

not open or transparent. Instead, the West Roxbury Intervenors Request argues that the

Commission has not considered certain impacts or failed to provide additional information or

conduct additional reviews on the identified impacts. As discussed elsewhere herein, and as

evidenced by the FEIS, the Commission considered each of the impacts identified in the West

Roxbury Intervenors Request. In addition, the record in this proceeding contained sufficient

information for the Commission to take the requisite hard look, and the Commission was not

required to conduct additional studies.69

The Commission’s process was open and transparent, and allowed multiple opportunities

for public participation. As described in the March 3 Certificate Order, multiple notices

regarding this Project and the environmental review were published in the Federal Register.70 In

addition, the Commission Staff held scoping and comment meetings in each area in which the

Project would be located. Notice of these meetings was published in the Federal Register, as

68 See West Roxbury Intervenors Request at 28-30.
69 See, e.g., Sierra Club v. Froehlke, 486 F.2d 946, 951 (7th Cir. 1973) (observing that NEPA “does not require that
every conceivable study be performed and that each problem be documented from every angle to explore its every
potential for good or ill. Rather, what is required is that officials and agencies take a ‘hard look’ at environmental
consequences”) (quoting Sierra Club v. Froehlke, 345 F. Supp. 440, 444 (W.D. Wis. 1972)). The court adds that
“[i]t is doubtful that any agency, however objective, however sincere, however well-staffed, and however well-
financed, could come up with a perfect environmental impact statement in connection with any major project.”
(quoting Environmental Def. Fund v. U.S. Army Corps of Engineers, 342 F. Supp. 1211, 1217 (E.D. Ark. 1972),
aff’d, 470 F.2d 289 (8th Cir. 1972)).
70 The Commission has determined that “[w]hile notice in the Federal Register is admittedly of limited effectiveness
in reaching the public at large, such notice is legally sufficient.” See Southern Star Central Gas Pipeline, Inc.,
104 FERC ¶ 61,080 at n.5 (2003) (citing ANR Pipeline Co., 55 FERC ¶ 61,481, p. 62,594 (1991)) (“Southern Star”);
see also San Diego Gas & Elec. Co., 112 FERC ¶ 61,330 at P 8 (2005) (stating that “Publication of notice in the
Federal Register provides constructive, and adequate, notice.”).
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well as in multiple local newspapers in New York, Connecticut, Rhode Island and

Massachusetts. In accordance with the Commission’s regulations, notice of the certificate

application was published in local newspapers,71 a copy of the application was available in

libraries in each impacted county,72 and affected landowners were provided individual notice of

the application.73

In addition, the Commission was not required to conduct a hearing on disputed issues of

material fact. The Coalition Request selectively cites Cajun Electric Power Cooperative, Inc. v.

FERC to support its position that the “Commission must hold a hearing to resolve disputed

issues of material fact.”74 However, the second half of the sentence cited by the Coalition states

that “even then, ‘FERC need not conduct such a hearing if [the disputed issues] may be

adequately resolved on the written record.’”75 Accordingly, a hearing is required only if the

Commission determines that there were material issues of fact in dispute that cannot be resolved

on the basis of the written record.76 As reflected in the Coalition Request, the written record in

this proceeding has been thoroughly developed as to the matters referred to by the Coalition, i.e.,

safety of Indian Point and segmentation claims.77 Thus, the Commission’s decision not to hold a

hearing was within its discretion, fully justified in this instance and consistent with its prior

practice.78

71 18 C.F.R. § 157.6(d)(1)(iii).
72 18 C.F.R. § 157.10(c).
73 18 C.F.R. § 157.6(d)(2) (2014).
74 Coalition Request at 10, 77 (citing Cajun Electric v. FERC, 28 F.3d 173, 177 (D.C. Cir. 1994)).
75 Id. (citing Moreau v. FERC, 299 U.S. App. D.C. 168, 982 F.2d 556, 568 (D.C. Cir. 1993)).
76 See, e.g., Texas Eastern Transmission, LP, et al., 141 FERC ¶ 61,043 at P 17 (citing Southern Union Gas Co. v.
FERC, 840 F.2d 964, 970 (D.C. Cir. 1988); Cerro Wire & Cable Co. v. FERC, 677 F.2d 124 (D.C. Cir. 1982); and
Citizens for Allegan County, Inc. v. FPC, 414 F.2d 1125, 1128 (D.C. Cir. 1969)).
77 Coalition Request at 77.
78 See, e.g., Transwestern Pipeline Company, LLC, 121 FERC ¶ 61,175 at P 17 (2007) and 122 FERC ¶ 61,165 at
P 16 (2008).
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Finally, the Commission’s issuance of the March 3 Certificate Order one day after the

issuance of the EPA comments is not relevant to the appropriateness of the Commission’s review

timeline in this proceeding. The March 3 Certificate Order was issued after a thorough,

eighteen-month review during both the Pre-filing review process and the certificate proceeding.

Neither NEPA nor its implementing regulations require the Commission to withhold its order for

a specified period after receipt of comments from the EPA. Instead, the NEPA implementing

regulations establish the timing of an agency action after publication of an Environmental Impact

Statement (“EIS”).79 The issuance of the March 3 Certificate Order was in accordance with the

NEPA regulations.80

B. National Environmental Policy Act Issues

1. FERC did not improperly segment the analysis of AIM from Atlantic
Bridge and Access Northeast.

Several requesters argue that the Commission improperly segmented its NEPA review of

the Project, the Atlantic Bridge Project, and the Access Northeast Project.81 They assert that

taken together, the three projects would be considered connected, cumulative, or similar actions

and should be evaluated by the Commission in the same environmental document.82

Contrary to these assertions, and as explained below, the Atlantic Bridge Project and

Access Northeast Project are not yet proposals under NEPA. Thus, there has been no

segmentation of environmental review and the Commission appropriately determined that there

are no connected, cumulative, or similar actions that must be considered in the same document.

Moreover, even if considered “proposals” at this stage, neither Atlantic Bridge nor Access

79 40 C.F.R. § 1506.10(b)(2) (requiring that no decision on a proposed action be made until 30 days after publication
of notice of availability of the EIS except where, as with FERC, the agency has a formal internal appeal process).
80 The notice of EIS was published in the Federal Register on January 30, 2015. Given the Commission’s rehearing
process, the Commission could have issued its order contemporaneously with the publication of the EIS.
81 Harckham Request at 15; ADP Request at 27; Riverkeeper Request at 13; Coalition Request at 21.
82 Id.
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Northeast is a connected or cumulative action, nor is either a similar action that must be

considered in the same NEPA document.

While several of the requests rely on Delaware Riverkeeper Network v. FERC,83 this

situation is factually and legally distinct. Delaware Riverkeeper involved four pipeline upgrades

which completely looped a mainline system, all of which were either actual proposals pending

before the Commission or under construction at the same time. The Commission conducted the

environmental reviews separately, in each case with an environmental assessment (“EA”)

leading to a Finding of No Significant Impact (“FONSI”). In that case, the D.C. Circuit found

that the Commission had impermissibly segmented the analysis.84 It also held that the

Commission’s review of cumulative impacts was inadequate.85 Here, the AIM Project was

considered in an EIS, rather than an EA, and that EIS appropriately considered the reasonably

foreseeable impacts of other projects, which would occur in the same affected environment and

overlap temporally, as part of the cumulative impacts analysis. Atlantic Bridge and Access

Northeast are future projects that have substantial independent utility and will occur later in time.

Thus, the Delaware Riverkeeper case is inapposite.

a. Atlantic Bridge and Access Northeast are not yet “proposals.”

The Commission properly concluded that the Atlantic Bridge Project and Access

Northeast Project are not yet “proposals” under NEPA. Section 102(2)(C) of NEPA applies only

to “proposals” for major Federal actions significantly affecting the quality of the human

environment.86 For purposes of a segmentation analysis under NEPA in this context, FERC has

83 753 F.3d 1304 (D.C. Cir. 2014).
84 Id.at 1309.
85 Id. at 1319-20.
86 42 U.S.C. § 4332(2)(C); 40 C.F.R. § 1502.3.
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concluded that a project is first proposed when its certificate application is filed with FERC.87

Further, Council on Environmental Quality (“CEQ”) regulations explain that “[p]roposals or

parts of proposals which are related to each other closely enough to be, in effect, a single course

of action shall be evaluated in a single impact statement.”88

As these regulations make clear, the Commission is only required to consider the impacts

of “proposals” for major Federal actions. The Supreme Court explained in Kleppe v. Sierra

Club89 that an agency’s obligation to prepare a NEPA document is only triggered when it makes

a recommendation or report on a proposal for federal action.90 Under Kleppe, federal courts may

not impose additional NEPA requirements during the germination process of a potential

proposal, before the proposal becomes formal.91 The mere fact that a project proponent is

contemplating a course of action or conducting studies to gain background information to use in

a subsequent formal decision-making process does not trigger NEPA. Similarly, a mere public

announcement does not constitute a “proposal” for action. For example, in Theodore Roosevelt

Conservation Partnership v. Salazar,92 the D.C. Circuit concluded that “the incipient notion of

the two projects expressed in notices of intent to prepare an EIS for each did not establish

reasonable foreseeability of the incremental impact of those projects in connection with [the first

project proposed].”93 The court also noted that “[a]n agency need not revise an almost complete

87 See Br. of Respondent FERC at 26-27, Delaware Riverkeeper Network v. FERC (D.C. Cir. No. 13-1015, Aug. 13,
2013) (citing, inter alia, Theodore Roosevelt Conservation P’ship v. Salazar, 616 F.3d 497, 513 (D.C. Cir. 2010) for
the proposition that an “agency’s issuance of a notice of intent to prepare an EIS merely reflects the ‘incipient
notion’ of a project”).
88 40 C.F.R. § 1502.4(a).
89 427 U.S. 390 (1976).
90 Id. at 406.
91 Id.
92 616 F.3d 497 (D.C. Cir. 2010).
93 Id. at 513.
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environmental impact statement to accommodate new proposals submitted to the agency,

regardless of the uncertainty of maturation.”94

Algonquin is still in the planning and development process for the Atlantic Bridge

Project. This has involved conducting surveys along the existing pipeline right-of-way and

meeting with landowners and municipal officials. Recently, the Commission approved

Algonquin’s request to participate in the pre-filing process for Atlantic Bridge, which will be

completed later in 2015. Because of this activity, several requesters believe incorrectly that the

Atlantic Bridge Project is a “proposed project” for NEPA purposes. Rather, the details of the

Atlantic Bridge Project are still being developed as reflected in Algonquin’s recent revision to

the project’s scope.95 The Atlantic Bridge Project is not yet a “proposal” because Algonquin has

not applied for a certificate.

For its part, the Access Northeast Project remains in an even more preliminary stage of

development. At this time, the open season for the Access Northeast Project began on

February 18, 2015 and will continue through May 1, 2015. As a result, it is too early to attempt

to establish the scope of the project. Given that the Access Northeast Project is at such an early

stage, the potential environmental effects resulting from the Access Northeast Project are not yet

reasonably foreseeable and are speculative at this time. Currently, there are no executed

precedent agreements for capacity on the Access Northeast Project. Therefore, the Commission

properly concluded in the AIM FEIS that it could not consider any potential cumulative

environmental impacts from this project, because such impacts are speculative at this time.

Thus, this is not a case of segmentation under NEPA.96

94 Id. at 514.
95 Monthly Progress Report, Docket No. PF15-12-000 at 1-3 (Apr. 12, 2015).
96 For a more detailed discussion of this issue, see the response to this comment provided by FERC in the March 3
Certificate Order at PP 108 to 111.
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ADP and Riverkeeper argue that the Commission is allowing Algonquin to use the pre-

filing process as a way to avoid a comprehensive environmental review.97 In support of their

position, they note that the Atlantic Bridge Project was in pre-filing at the time of the issuance of

the March 3 Certificate Order.98 The requests also assert that the Commission’s citation of

Transcontinental Gas Pipe Line Co., LLC, regarding segmentation was inapplicable to the

Project.99 However, as the Commission notes, “[i]mproper segmentation [] is concerned with

projects that have reached the proposal stage.”100 As explained above, even though the Atlantic

Bridge Project is in the pre-filing process, it is not yet a “proposal” under NEPA. “The

Commission does not undertake a detailed environmental review of projects in the pre-filing

stage because the pre-filing concept may not mature into an application.”101 Therefore,

consistent with this long-held agency view, the Commission is not somehow allowing Algonquin

to use the pre-filing process as a way to shield allegedly broader plans from comprehensive

review.

Algonquin’s AIM Project application was driven by market demand for natural gas in the

northeastern United States. As the Commission has previously noted, it would be unreasonable

to expect Algonquin to defer requesting approval of its projects until each potential future project

is sufficiently developed to allow for a consolidated application.102

97 ADP Request at 6; Riverkeeper Request at 18-19.
98 Id.
99 149 FERC ¶ 61,258 at P 66 (2014).
100 March 3 Certificate Order at P 37.
101 Sabine Pass Liquefaction Expansion, LLC, 151 FERC ¶ 61,012 at P 113 (2015).
102 Id. at P 114.
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b. Even if considered to be NEPA proposals, the AIM Project,
Atlantic Bridge Project, and Access Northeast Project are not
connected actions.

Even if the Atlantic Bridge or Access Northeast projects develop at some future date to

the point of being “proposals” for purposes of NEPA, they are not connected or cumulative

actions that must be considered in the same NEPA document as the AIM Project. “Connected

actions” are defined as those that (i) automatically trigger other actions, (ii) cannot proceed

unless other actions are undertaken previously or simultaneously, or (iii) are interdependent parts

of a larger action and depend on the larger action for their justification.103 As is explained

below, neither the Atlantic Bridge Project nor the Access Northeast Project meets any of the

criteria of a connected action.

As the FEIS explains, the AIM Project has independent utility and will proceed

irrespective of whether the Atlantic Bridge Project, the Access Northeast Project, or any other

future system modifications, should occur. The Project does not depend on any other actions for

its justification, nor does it automatically cause other actions to occur. Regardless of whether the

Atlantic Bridge and Access Northeast projects eventually proceed to the “proposal” stage or are

ultimately constructed, Algonquin will proceed with the AIM Project. Therefore, the proper

scope of the FEIS for the AIM Project is limited to that action.

In addition, FERC has already analyzed the AIM Project’s impacts in a comprehensive

EIS, not an Environmental Assessment. The potential projects identified by requesters are future

projects that would have substantial independent utility and would occur on a different temporal

scale. As discussed below, FERC correctly and fully considered the cumulative impacts of the

Project and the Atlantic Bridge Project as required by NEPA. The Access Northeast Project, on

103 40 C.F.R. § 1508.25(a).
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the other hand, has not been sufficiently developed to allow the Commission to evaluate

potential cumulative impacts, because environmental impacts from that project are all too

speculative to consider meaningfully in a NEPA document.

Since the Atlantic Bridge and Access Northeast projects are not connected to the AIM

Project, there is no reason for the Commission to grant rehearing to reconsider these issues.

i. The AIM Project, Atlantic Bridge Project, and Access
Northeast Project have independent utility.

In considering whether separate actions satisfy the requirements under prongs (i) and (ii)

of NEPA’s definition of a “connected action,” the test that most courts have applied is whether

the project has independent utility – that is, whether the project in question will be undertaken

regardless of whether any other subsequent or contemporaneous project is undertaken, or

whether one project necessarily causes a separate project to occur.104

In its request, Riverkeeper asserts that the AIM Project and the Atlantic Bridge and

Access Northeast projects are connected actions without independent utility.105 FERC’s record

demonstrates this is incorrect. As the FEIS explains, the AIM Project is an unconnected single

action that has independent utility.106 The AIM Project will proceed irrespective of whether the

Atlantic Bridge Project, or any other future “proposals” relating to system modifications, occurs.

The AIM Project does not depend on any other actions for its justification, nor does it

automatically cause other actions to occur. Therefore, the proper scope of the EIS for the Project

is limited to that action.107

104 Coalition on Sensible Transp., Inc. v. Dole, 826 F.2d 60 (D.C. Cir. 1987); River Sloop Clearwater, Inc. v. Dep’t
of Navy, 836 F.2d 760, 763 (2d Cir. 1988) (holding that it is “inappropriate” to treat two actions as “connected”
under 40 C.F.R. § 1508.25(a)(1) when the first action will “proceed” even in the absence of the second action).
105 Riverkeeper Request at 14-15.
106 FEIS at 1-5.
107 It is worth noting, however, that the FEIS does address the potential, reasonably foreseeable cumulative impacts
of the Atlantic Bridge Project in section 4.13, and concluded that the Access Northeast Project was still too
speculative to analyze.
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ii. The AIM Project, Atlantic Bridge Project and Access
Northeast Project serve different purposes and needs.

In its request, the Coalition incorrectly asserts that the AIM Project and the Atlantic

Bridge Project have common sponsors and customers, similar developmental timelines, and

involve expansion of the same Algonquin pipeline in the same geographic area, in an effort to

demonstrate a geographic, functional, temporal, and interdependent relationship between

them.108

The Coalition’s assertions on this point are factually inaccurate.109 The AIM Project will

primarily serve southern New England while Atlantic Bridge is expected to serve customers

primarily in northern New England and Atlantic Canada. The two projects also have different

receipt and delivery points, different contracted volumes and there will be separate incremental

rates for each of the projects. To the extent there are any overlapping customers, this is

outweighed by the fact that those customers are taking service for different receipt and delivery

point combinations.

108 Coalition Request at 22.
109

The Coalition refers in passing, and without citation to any authority or supporting documentation, to “New
York DEC’s decision to treat the projects as a single unit which demonstrate a geographic, functional, temporal and
interdependent relationship between the projects.” Coalition at page 3. This statement is untrue. The only
applications pending before the New York State Department of Environmental Conservation (“NYSDEC”) relate to
the AIM Project. No applications related to the Atlantic Bridge or Access Northeast projects have been filed with
NYSDEC (or any agency for that matter), and thus NYSDEC has had no occasion—and has certainly made no
decision—to treat the projects as a single unit. Rather, based on comments that were being raised with NYSDEC
staff, similar to the comments made to FERC on the DEIS, NYSDEC asked Algonquin to provide information
regarding any planned changes to the Southeast and Stony Point compressor stations that were being considered as
part of the Atlantic Bridge project. On December 22, 2014, Algonquin filed a letter with NYSDEC clarifying that,
while the Atlantic Bridge project is still preliminary and must first undergo the FERC pre-filing process before any
permit applications will be prepared and filed with any agency, based on the volume of natural gas needed in
northern New England, no modification is expected at either the Stony Point or Southeast compressor stations
should the Atlantic Bridge Project move forward in the future. Moreover, both EPA and NYSDEC New Source
Review air permit regulations require an analysis of emission increases and decreases at a major stationary source
over a five-year contemporaneous period to determine if proposed modifications trigger Major New Source Review.
Thus, an applicant for an air permit modification is always required by Clean Air Act regulations to look back at the
emissions caused by earlier projects if such changes in emissions occurred during the defined contemporaneous
period. The mere fact that NYSDEC requested information about the Southeast and Stony Point compressor stations
to comply with the Clean Air Act provides no basis to conclude that the state agency views the projects as “a single
unit” for purposes of NEPA.
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Moreover, the two projects have different, albeit somewhat overlapping, timing and use

different pipeline systems. The in-service date for the AIM Project is November 1, 2016, while

the anticipated in-service date for the Atlantic Bridge Project is November 1, 2017. The AIM

Project is exclusively an Algonquin pipeline project, while Atlantic Bridge will utilize a two

pipeline system (the Algonquin and Maritimes & Northeast pipelines). Further, the two projects

have different delivery points and, unlike the situation in the Delaware Riverkeeper case, there is

no rate subsidy or roll-in that could be viewed as creating a functional interdependence between

the Project and the Atlantic Bridge Project.110

iii. Each project can, and will, proceed without the other.

As explained above, the AIM Project does not automatically trigger the Atlantic Bridge

Project and can (and will) proceed with or without the Atlantic Bridge Project. In addition, the

Atlantic Bridge Project can proceed with or without the AIM Project. Moreover, the AIM

Project is not dependent on the Atlantic Bridge Project for its justification. As noted in the FEIS,

“Algonquin has executed precedent agreements with 10 shippers who account for the entire AIM

Project capacity of 342,000 Dth/d. These are firm commitments needed to meet a discrete

market in southern New England beginning in November 2016.”111 Thus, the two projects are

not connected for purposes of NEPA and need not be considered in the same EIS.

In attempting to show that AIM and Atlantic Bridge are “functionally interdependent,”

the Coalition cites an Accufacts study and argues that a 42-inch pipeline is larger than necessary

for AIM, and that gas velocities suggest further projects will be “needed or forthcoming.”112 To

begin with, the Coalition’s suggestion that FERC “ignored” the Accufacts study is simply

110 See Delaware Riverkeeper, 753 F.3d at 1316-17.
111 FEIS at 1-5.
112 See Coalition Request 23-24.
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incorrect.113 The March 3 Certificate Order extensively addressed that study and rejected its

conclusions as “unfounded.”114 Among other things, FERC explained that in light of the

capacity of existing compressor stations, using a 42-inch pipeline will “not enable Algonquin to

provide more than the requested 342,000 Dth per day of service” associated with AIM.115 FERC

further concluded, based on a study co-sponsored by the American Petroleum Institute and U.S.

Minerals Management Service, that gas velocities would need to be five times greater than the 60

feet-per-second figure cited by the Coalition’s rehearing request to cause erosion. In short, the

Coalition’s rehearing request simply repeats arguments that FERC carefully considered and

squarely rejected, and identifies no deficiencies in that analysis. The Accufacts study provides

no basis for granting rehearing.

iv. The AIM Project has not been “overbuilt.”

In its request, the Coalition asserts that the AIM Project has been “overbuil[t] . . . in

anticipation of future expansion.”116 However, the size of the pipeline that will be used to cross

the Hudson River was determined based on engineering needs, not based on future plans for

expansion. Further, the size of the pipe being installed under the Hudson River for the

AIM Project is not indicative of the Project being “connected” for purposes of NEPA with the

Atlantic Bridge Project or any other project. Courts have held that simply because projects may

have mutual benefits does not mean they are connected.117 Moreover, as a practical matter,

anytime a linear expansion project is undertaken (highways, transmission lines, pipelines), it

would not be prudent – from a financial or environmental standpoint – to build only to precisely

113 Id. at 24.
114 March 3 Certificate Order at PP 44-50.
115 Id. PP 45-48.
116 Coalition at 3.
117 Coalition on Sensible Transp., Inc. v. Dole, 826 F.2d 60, 69 (D.C. Cir. 1987) (“[I]t is inherent in the very concept
of a highway network that each segment will facilitate movement in many others; if such mutual benefits compelled
aggregation, no project could be said to enjoy independent utility. The proper question is whether one project will
serve a significant purpose even if a second related project is not built.”).
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meet the current demand. Courts have recognized that expansion projects can be built to allow

for future growth.118 Finally, in the context of linear projects, courts have also held that a single

project is not “connected” to potential future projects simply because future projects may benefit

and build upon the infrastructure put in place during prior projects. For example, in Wilderness

Workshop v. U.S. Bureau of Land Management,119 the Tenth Circuit held that “the fact that the

existence of pipeline may encourage additional gas wells, and probably will serve any additional

wells, does not mean necessarily that additional wells are connected actions.”120

c. The AIM Project, Atlantic Bridge Project, and Access Northeast
Project are not cumulative actions requiring consideration in the
same NEPA document.

Riverkeeper incorrectly asserts that the Project and the Atlantic Bridge and Access

Northeast projects are cumulative actions because (in its view) each affects many of the same

resources in the same area, and the combined effect of each has the potential to be cumulatively

significant.121 “Cumulative actions” are those “which when viewed with other proposed actions

have cumulatively significant impacts.”122 As is explained above, only actual proposals under

NEPA require evaluation in a single NEPA document.123 The Atlantic Bridge and Access

Northeast projects are still in their development phases and neither is a “proposal” subject to

NEPA review. As a result, the Atlantic Bridge Project and Access Northeast Project need not be

considered as “cumulative actions” in the Project EIS. The Commission is not required to delay

118 See, Sierra Club v. Marsh, 714 F. Supp. 539, 581-582 (D. Maine 1989) (holding that “it is rational to make
provisional allowance for future growth and change through site selection and facility design decisions during the
planning stage.”); Greene County Planning Bd. v. Federal Power Com’n, 559 F.2d 1227 (2d Cir. 1976), cert.
denied, 434 U.S. 1086 (1977).
119 531 F.3d 1220 (10th Cir. 2008).
120 Id.at 1230. See also Village of Los Ranchos de Albuquerque v. Barnhart, 906 F.2d 1477, 1483-84 (10th Cir.
1990) (“Because all projects must start and end somewhere, under plaintiff’s theory the entire highway network
across the country could be considered one project. Such implication is obviously indefensible.”).
121 Riverkeeper Request at 16.
122 40 C.F.R. § 1508.25(a)(2).
123 40 C.F.R. § 1508.23.
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completion of the environmental review of one project just to wait for another project to be

proposed.124

Moreover, the CEQ regulations defining “cumulative” actions are designed to ensure that

“proposals” with insignificant individual impacts do not avoid preparation of an EIS “when

viewed with other actions [that] have cumulatively significant impacts.” The AIM Project has

already been evaluated through an EIS, not an EA. As a result, this is not a case of an agency

avoiding the preparation of an EIS by considering different projects with possibly significant

cumulative impacts in separate EAs. And to the extent that any of the potential impacts of the

Atlantic Bridge Project were reasonably foreseeable, the EIS for the AIM Project took those into

account.125

d. Even if considered to be similar actions, FERC has discretion
whether to consider similar actions in the same NEPA document.

CEQ regulations define “similar actions” as actions “which when viewed with other

reasonably foreseeable or proposed agency actions, have similarities that provide a basis for

evaluating their environmental consequences together, such as common timing or geography.”126

As explained above, the Atlantic Bridge and Access Northeast projects are still in their

development phases and are not yet “proposals” subject to NEPA review. Thus, they do not

need to be addressed in the same NEPA document as similar actions. In any event, even

assuming for argument’s sake that they are considered proposals that constitute “similar” actions,

the regulations are clear that similar actions need not be considered in the same NEPA document,

at the discretion of the agency.

124 Theodore Roosevelt Conservation P’ship v. Salazar, 616 F.3d 497, 513 (D.C. Cir. 2010) (“An agency need not
revise an almost complete environmental impact statement to accommodate new proposals submitted to the agency,
regardless of the uncertainty of maturation.”).
125 See FEIS at Section 4.13.
126 40 C.F.R. § 1508.25(a)(3).
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The CEQ regulations provide that “[a]n agency may wish to analyze [similar] actions in

the same impact statement. It should do so when the best way to assess adequately the combined

impacts of similar actions or reasonable alternatives to such actions is to treat them in a single

impact statement.”127 Courts have treated the regulation’s use of “may” as a precatory (i.e., non-

mandatory) statement, and have “accorded more deference [to an agency] in deciding whether to

analyze such [similar] actions together.”128 Thus, the regulations provide agencies with

discretion whether to analyze “similar actions” in the same NEPA document. Given the

disparity in time and lack of detail to assess the potential impacts from the Atlantic Bridge and

Access Northeast projects, it is reasonable for the Commission to determine that a review of all

three actions in the same NEPA document is not the “best way” to assess the Project.

e. The AIM Project FEIS properly considers the reasonably
foreseeable cumulative impacts of Atlantic Bridge Project and
Access Northeast Project.

Under NEPA, an agency must address direct, indirect, and cumulative impacts.129 A

cumulative impact is “the impact on the environment which results from the incremental impact

of the action when added to other past, present, and reasonably foreseeable future actions

regardless of what agency (Federal or non-Federal) or person undertakes such other actions.”130

In evaluating cumulative impacts, the agency should consider: 1) the area in which the effects of

the proposed project will be felt; 2) the impacts that are expected in that area from the proposed

project; 3) other actions – past, present, and reasonably foreseeable – that have had or are

expected to have impacts in the same area; 4) the impacts or expected impacts from these other

127 40 C.F.R. § 1508.25(a)(3) (emphasis added); Klamath-Siskiyou Wildlands Ctr. v. Bureau of Land Mgmt., 387
F.3d 989, 1000-01 (9th Cir. 2004).
128 Klamath-Siskiyou Wildlands Ctr. v. Bureau of Land Mgmt., 387 F.3d 989, 1000-01 (9th Cir. 2004) (rejecting
challenge to agency’s conclusion that analyzing the projects together was not necessarily the “best way” to evaluate
them).
129 40 C.F.R. § 1508.25(c).
130 Id. at § 1508.7.
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actions; and 5) the overall impact that can be expected if the individual impacts are allowed to

accumulate.131

Generally, “[a]n impact is ‘reasonably foreseeable’ if it is ‘sufficiently likely to occur that

a person of ordinary prudence would take it into account in reaching a decision.’”132 NEPA does

not require that an agency consider “speculative” impacts.133 In evaluating cumulative impacts,

“NEPA does not require the government to do the impractical.”134 The environmental effects of

actions that still could change substantially, may not occur, or that are too far in the future to be

reasonably foreseeable are speculative. Indeed, the impacts of actions that are themselves still

speculative cannot legitimately be evaluated, because the precise nature, scope, and timing of

such impacts are unknown. Evaluating the impacts of such actions would be little more than

guesswork and would result in a meaningless analysis.135

The details of the Atlantic Bridge and Access Northeast projects are developing and site-

specific effects from these projects are not yet reasonably foreseeable. To the extent possible,

the Commission considered the foreseeable impacts from the Atlantic Bridge Project in

Section 4.13 of the Final EIS, and included that project in its analysis of cumulative impacts to

each resource within that section. The Commission also addressed the Access Northeast Project

131 See Grand Canyon Trust v. Fed. Aviation Admin., 290 F.3d 339, 345 (D.C. Cir. 2002); San Juan Citizens
Alliance v. Stiles, 654 F.3d 1038, 1056 (10th Cir. 2011); Gulf Restoration Network v. U.S. Dept. of Transp., 452
F.3d 362, 368 (5th Cir. 2006).
132 City of Shoreacres v. Waterworth, 420 F.3d 440, 453 (5th Cir. 2005) (quoting Sierra Club v. Marsh, 976 F.2d
763, 767 (1st Cir. 1992)).
133 Id.
134 Inland Empire Public Lands Council v. U.S. Forest Service, 88 F.3d 754, 764 (9th Cir. 1996) (citing Kleppe v.
Sierra Club, 427 U.S. 390, 414 (1976) (noting that “practical considerations of feasibility might well necessitate
restricting the scope of comprehensive statements”); Krichbaum v. Kelley, 844 F. Supp. 1107, 1118 (W.D. Va.
1994)).
135 See Theodore Roosevelt Conservation P’ship v. Salazar, 616 F.3d 497, 513 (D.C. Cir. 2010) (stating that a
reasonably foreseeable action does not need to be finalized but must be not so preliminary as to make determining
its cumulative impact meaningless).
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in the Final EIS, but determined that it would not occur at the same time as the AIM Project and

that details about the Access Northeast Project were still largely unknown.136

2. FERC’s statement of purpose and need for AIM is consistent with
NEPA, and properly defines the scope of the EIS.

Mr. Harckham137 and Dedham138 assert that the Commission violated NEPA by narrowly

defining the Project’s purpose in order to reject all other alternatives, including the no action

alternative.

NEPA vests agencies with significant discretion in defining a project’s scope, and courts

accordingly will uphold “an agency’s definition of objectives so long as the objectives that the

agency chooses are reasonable[.]”139 Moreover, it is appropriate for an agency to consider the

economic goals of the project’s sponsor in conducting its environmental review.140 “Indeed, it

would be bizarre if the [Commission] were to ignore the purpose for which the applicant seeks a

[project] and to substitute a purpose [the Commission] deems more suitable.”141 Here, the

Commission appropriately described the stated objectives for the AIM Project with specificity,

giving appropriate weight to the project sponsor’s contractual obligations to provide

transportation service in accordance with the terms set forth in the precedent agreements. The

Commission then considered a wide range of alternatives that would meet the purpose and

need.142 The Commission evaluated those alternatives based on whether they could replace the

energy benefits of the Project, not solely on their ability to deliver natural gas to the Project

shippers.

136 AIM FEIS at § 4.13.
137 Harckham Request at 17-18.
138 Dedham Request at 4.
139 Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 196 (D.C. Cir. 1991).
140 City of Grapevine, Texas v. Dep’t of Transp., 17 F.3d 1502 (D.C. Cir. 1994).
141 Louisiana Wildlife Fed’n, Inc. v. York, 761 F.2d 1044, 1048 (5th Cir. 1985).
142 FEIS at § 5.1.14.
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Further, the Harckham Request does not identify any alternatives affected by FERC’s

allegedly too-narrow definition of the Project’s purpose, except for the no-action alternative. But

the Harckham Request does not explain how a no-action alternative could have satisfied the

“broad purposes of the AIM Project” that even Mr. Harckham recognizes. The Commission’s

statement of purpose and need for the Project is consistent with NEPA and properly defines the

scope of the EIS.

3. FERC considered a reasonable range of alternatives to AIM.

The Harckham Request asserts that the analyses of renewable-energy and energy-

conservation alternatives in the FEIS do not provide a fair comparison with the AIM Project, and

therefore violate NEPA’s requirement to consider “reasonable” alternatives.143 In particular, Mr.

Harckham argues that the alternatives presented in the FEIS deal with power generation, but the

AIM Project capacity is not designed for power generation and, further, that FERC failed to

consider other proposals to provide new natural gas capacity to the same New England region.144

Similarly, the Coalition and the Town of Cortland assert that the Commission should have

considered alternatives such as remediating pipeline leaks or relying on renewables combined

with predictions of declining demand for gas.145

Contrary to these assertions, the Commission complied with NEPA by analyzing and

evaluating all reasonable alternatives to the Project, including renewable and no-action

alternatives. In the EIS, the Commission Staff assessed the Project’s environmental impacts and

provided reasoned explanations for rejecting any reasonable alternatives. NEPA only requires

that environmental impact statements address “reasonable” alternatives consistent with the

143 Harckham Request at 9.
144 Id. at 10.
145 Coalition Request at 42-43.
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Project’s purpose.146 An alternative is not reasonable and does not require analysis under NEPA

if it would not satisfy the underlying purpose and need for the project.147 Further, the discussion

of alternatives need not be exhaustive and does not require a “crystal ball” inquiry.148 CEQ

Guidance Regarding NEPA Regulations (“Guidance”) states that “[]reasonable alternatives

include those that are practical or feasible from the technical and economic standpoint.”149

Further, with respect to analysis of alternatives, CEQ Guidance states that “NEPA has never

been interpreted to require examination of purely conjectural possibilities whose implementation

is deemed remote and speculative.”150 The D.C. Circuit has made clear that a reviewing court

should “uphold [an agency’s] discussion of alternatives so long as the alternatives are reasonable

and the agency discusses them in reasonable detail.”151 Here, the Commission’s alternatives

analysis was both adequate and reasonable in light of the underlying purpose and need for the

AIM Project, and each alternative was explored in the FEIS with sufficient detail.

a. Alternatives considered.

Specifically, the Commission addressed energy alternatives, including conservation,

renewables and electric generation from other sources, as well as natural gas system

alternatives.152 Apart from conclusory and generic assertions that the alternatives analysis

should have been more thorough, the Harckham Request’s only specific claims are that (i) the

analysis of generation alternatives is improper because the Project is not supplying generators,

146 See 40 C.F.R. § 1502.14.
147 City of Alexandria v. Slater, 198 F.3d 862, 866-869 (D.C. Cir. 1999) (FHWA need not analyze environmental
impacts of 10-lane alternative to a proposed 12-lane bridge, because 10-lane bridge alternative did not meet long-
term needs of project).
148 Natural Resources Defense Council v. Morton, 458 F.2d 827, 837 (D.C. Cir. 1972).
149 Guidance Regarding NEPA Regulations, 48 Fed. Reg. 34,263 at 34,267 (July 28, 1983) (“Guidance”).
150 Id.
151 Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 196 (D.C. Cir. 1991).
152 FEIS at § 5.1.14.
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(ii) the Commission did not adequately consider other proposals for new natural gas projects and

(iii) the Commission did not consider the use of LNG storage facilities to meet peak demands.

i. Conservation

While Mr. Harckham acknowledges that energy conservation was considered by the

Commission “to a limited degree,” he baldly asserts that “an adequate evaluation of alternatives

requires a more thorough review than presented in the FEIS,” and that the Commission’s

analysis of conservation alternatives “do[es] not provide a fair comparison with the AIM

Project.”153 In the FEIS, the Commission specifically discussed energy conservation in detail in

section 3.2.1. The Commission concluded that “while energy conservation and efficiency would

reduce demand for new energy supplies to some degree, . . . it would not eliminate the need for

additional natural gas suppliers in southern New England.”154 The detailed review and

consideration given to the energy conservation alternative satisfies the Commission’s

requirement to consider reasonable alternatives under NEPA.

ii. Renewables

Similarly, the Coalition’s claim that renewables were not adequately considered by the

Commission is without merit. In fact, the FEIS dedicates almost five full pages to discussing

various potential renewable energy alternatives to the Project.155 The FEIS discusses wind,

hydroelectric, biomass, solar, and tidal and wave energy sources. Following careful

consideration, the Commission concluded that

[w]hile the renewable energy projects that have been and will be
proposed in the Project area will help diversify the electricity
market and decrease the need for traditional fossil fuel energy
sources, there still would be issues associated with the siting and
development of renewable energy facilities. Other issues would

153 Harckham Request at 9-10.
154 FEIS at 3-3.
155 FEIS at 3-4 to 3-9.
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include high costs and the time required to develop new energy
infrastructure, including electricity generation and transmission
facilities.156

The Commission also noted that “[c]onstruction of new facilities would result in impacts on air,

water, wildlife, and other resources, which could be similar to or greater than those for natural

gas pipelines.”157 Finally, the Commission explained in the FEIS that “renewable energy is not

100 percent interchangeable with natural gas.”158

Thus, the Commission appropriately considered renewable energy alternatives in the

FEIS and in its evaluation of the Project.

iii. Electric Generation from Other Sources

Mr. Harckham’s complaint that the Commission erred by including an alternatives

analysis of generation alternatives is curious, given his general position that the Commission did

not undertake a sufficiently thorough alternatives analysis. Although none of the Project

shippers are power generators, electric power can be an alternative to natural gas consumption,

including for heating needs. Thus, alternate means of electric generation was appropriately

considered by the Commission.

iv. Natural Gas System Alternatives

As described above in Section II(A)(2), the FEIS addressed system alternatives, including

the same alternative proposed by Mr. Harckham. In addition, the Commission was not required

to evaluate a multi-pipeline project because it is not a reasonable alternative.159 Accordingly, the

Commission met its burden under NEPA to address reasonable system alternatives to the AIM

Project.

156 FEIS at 3-9.
157 Id.
158 Id.
159 See note 147 supra.



41

b. Alternatives not considered because they do not meet the purpose
and need for the project.

As discussed above in Section II(A)(2), the use of LNG storage facilities to address peak

demand is not a practical or feasible alternative to satisfy the needs of the Project shippers.

Nor is remediation of pipeline leaks from unknown sources a viable alternative to the

AIM Project. In their request, the Coalition asserts that the Commission should have considered

remediating pipeline leaking as an alternative to the AIM Project.160 Contrary to suggestions in

the rehearing requests, the Commission’s consideration of a proposed policy on modernizing

natural gas facilities does not demonstrate that there are significant leaks on any pipeline system,

nor does it follow that leak repair is a viable alternative to the AIM Project. Further, the

remediation of leaks from existing pipelines would not meet the purpose or the needs of the

project. Therefore, the Commission was not required to consider it as an alternative.

Accordingly, the requests for rehearing do not identify any reasonable alternatives that

were not adequately addressed in the FEIS.

4. Possible future development of natural gas wells in the Marcellus or
Utica shale regions is not a reasonably foreseeable indirect impact of the
AIM Project.

Several requesters incorrectly assert that the possibility of additional natural gas

development of the Marcellus and Utica Shale regions constitutes an indirect effect of the Project

that the Commission had an obligation to consider under NEPA.161

Contrary to these arguments, possible Marcellus and Utica Shale development is not an

“indirect effect” as defined under NEPA’s implementing regulations and court precedent,

because it is not caused by the AIM Project. NEPA does not require an agency to consider the

effects of every action that has some amorphous relationship, however attenuated, to a proposed

160 Coalition at 5-6.
161 Coalition Request at 34-37; ADP Request at 10-27; Harckham Request at 12-14.
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project. Indirect effects that an agency must include within the scope of a NEPA environmental

analysis are limited to those

which are caused by the action and are later in time or farther
removed in distance, but are still reasonably foreseeable. Indirect
effects may include growth inducing effects and other effects
related to induced changes in the pattern of land use, population
density or growth rate, and related effects on air and water and
other natural systems, including ecosystems.162

Thus, an agency need only consider indirect effects that are both “caused by the action,”

and are “reasonably foreseeable.”

a. Marcellus and Utica Shale development are not indirect impacts of
the AIM Project because the Project does not proximately cause
that development.

The legal standard for when an indirect effect is sufficiently related to the proposed

project so as to require consideration under NEPA is whether the proposed project is the

proximate cause of the effect.163 In other words, the agency action and the effect must be “two

links of a single chain,”164 and there must be a “reasonably close causal relationship” 165 between

the agency action and the alleged effect.

As such, the requesters must show a “reasonably close causal relationship” between the

AIM Project and natural gas drilling throughout the Marcellus shale region before NEPA

requires analysis of the effects of that regional development.166 Here, no such causal relationship

exists—as both FERC and federal courts have repeatedly concluded in rejecting precisely the

same argument in other recent cases involving natural gas facilities discussed below. Just as was

the case with a recent project involving liquefied natural gas, “[t]he potential environmental

162 40 C.F.R. § 1508.8(b) (emphasis added).
163 See Dep’t of Transp. v. Pub. Citizen, 541 U.S. 752, 767 (2004); Metro. Edison Co. v. People Against Nuclear
Energy, 460 U.S. 766, 774 (1983).
164 Sylvester v. U.S. Army Corps of Engineers, 884 F.2d 394, 398 (9th Cir. 1989).
165 See Metro. Edison Co., 460 U.S. at 774 n.7.
166 Id.
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effects associated with shale gas development are neither sufficiently causally related to [the

Project] nor are the potential environmental impacts reasonably foreseeable, as contemplated by

the CEQ regulations.”167

Requesters argue that the Project will facilitate the transportation of natural gas out of the

Marcellus formation, but the upstream natural gas production activities in the Marcellus

formation are not caused by the Project. This regional development will occur regardless of

whether the Project is built. Thus, the Commission was correct in determining that Marcellus

and Utica shale developments are not indirect impacts of the Project.

In its March 3 Certificate Order, the Commission correctly determined that

[n]atural gas development, including development of the Marcellus
shale region, will continue and indeed is continuing, with or
without the AIM Project, because multiple existing and proposed
transportation alternatives for production from the region are
available. Thus, there is no causal link between the proposed
project and additional development of the Marcellus shale region
for such development to be considered an indirect impact under
NEPA and CEQ’s regulations.168

Moreover, even if the requesters could show the requisite causal relationship, which they

cannot, the scope of the impacts of shale development are not reasonably foreseeable. Thus

under CEQ’s regulations, those alleged impacts were properly excluded from FERC’s analysis.

As the Commission explained in the certificate order for the MARC I pipeline, “the widespread

nature and uncertain timing of gas well drilling relative to construction [] make it difficult to

identify and quantify cumulative impacts: since the development of natural gas reserves in the

formation is expected to take 20-40 years due to economics and other factors, the exact location,

167 Sabine Pass Liquefaction Expansion, LLC, 151 FERC ¶ 61,012 at P 90 (2015).
168 March 3 Certificate Order at P 130.
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scale, and timing of future Marcellus Shale upstream facilities that could potentially contribute to

cumulative impacts in the project area is unknown at this time.”169

Both the Commission and the Second Circuit have already expressly rejected the same

argument advanced here—i.e., that NEPA requires consideration of regional natural gas

development in an environmental impact statement for a pipeline project. In a challenge to the

Commission’s analysis for the MARC I natural gas pipeline, the Second Circuit upheld the

Commission’s determination that overall Marcellus Shale regional development was not

sufficiently causally related to the project to warrant a more in-depth analysis.170 That case is on

point here. In contrast, the cases cited in rehearing requests involving development induced by

golf course construction or river bank stabilization are easily distinguishable and involve

different and closer causal relationships.171

Likewise, the Commission also recently determined in its certificate order for the

Constitution Pipeline that “there is an insufficient causal link between the proposed projects and

any additional use of hydraulic fracturing to develop gas supplied in New York.”172 Also, “there

is an insufficient causal link for any additional development in Pennsylvania to be considered an

indirect impact of the projects” because “natural gas development, including development

utilizing hydraulic fracturing techniques, will continue and indeed is continuing, with or without

the proposed projects.”173 A similar conclusion was reached by the Commission with respect to

the Sabine Pass Liquefaction Expansion.174

169 Central New York Oil and Gas Company, LLC. 137 FERC ¶ 61,121 at P 60 (2011).
170 Coal. for Responsible Growth and Res. Conservation v. FERC, 485 Fed. Appx. 472, 474 (2d Cir. 2012).
171 See ADP Request at 11-13 (citing, inter alia, Sylvester v. US Army Corps of Eng’rs, 884 F.2d 394 (9th Cir. 1989);
Colorado River Indian Tribes v. Marsh, 605 F. Supp. 1425 (C.D. Cal. 1985)).
172 Constitution Pipeline Company, LLC, 149 FERC ¶ 61,199 at P.99 (2014).
173 Id. at P 100.
174 Sabine Pass Liquefaction Expansion, LLC, 151 FERC ¶ 61,012 at P 90 (2015) (“[D]evelopment of shale gas will
likely continue regardless of whether the projects are approved.”).
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None of the arguments in the rehearing requests compels a different result here, because

none establishes that the AIM Project causes upstream development. Various petitions for

rehearing simply point to language acknowledging the continued development of Marcellus

Shale development,175 but as FERC explains, this development will occur with or without the

AIM Project.

These requests for rehearing fail to appreciate that the pipeline infrastructure

improvements are responding to increased production in the Marcellus and Utica Shale

formations and the increased demand for natural gas in the northeastern United States. As

explained above and noted in the March 3 Certificate Order, “[i]ndirect impacts are ‘caused by

the proposed action’ and occur later in time or farther removed in distance than direct project

impacts, but are still ‘reasonably foreseeable.’”176 However, “natural gas development,

including development of the Marcellus shale region, will continue and indeed is continuing,

with or without the AIM Project, because multiple existing and proposed transportation

alternatives for production from the region are available.”177 The Order notes that “[a]dditional

natural gas production in any particular region is not an essential predicate for the AIM Project,

which can receive natural gas through its interconnects with other natural gas pipelines.”178 It

correctly concludes that “[t]he potential environmental effects associated with shale development

are neither sufficiently causally related to the AIM Project to warrant a detailed analysis nor are

the potential environmental impacts reasonably foreseeable, as contemplated by the CEQ

regulations.”179

175 See ADP at 12-15; Coalition at 35-36.
176 March 3 Certificate Order at P 127.
177 Id.at P 130.
178 Id. at P 128.
179 Id.
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5. FERC adequately considered other cumulative impacts.

Under NEPA, a cumulative impact is defined as “the impact on the environment which

results from the incremental impact of the action when added to other past, present, and

reasonably foreseeable future actions regardless of what agency (Federal or non-Federal) or

person undertakes such other actions.”180 In the FEIS, the Commission adequately addressed the

cumulative impacts of the Project.

a. FERC properly considered the affected environment differently for
each type of impact.

ADP argues in its request that the Commission “construct[ed] an arbitrarily narrow

geographic scope in order to substantially ignore consideration and disclosure of the

environmental impacts of past, present, and reasonably foreseeable natural gas drilling in the

Marcellus and Utica shale formations.”181 It then asserts, without supporting citation or

authority, that “[t]he CEQ guidance that FERC relies on actually supports a much broader

analysis of cumulative impacts than FERC used in the EA (sic).”182

To begin with, FERC prepared and finalized a comprehensive EIS for the AIM Project,

not a more limited EA as the ADP Request incorrectly states. More generally, and again

contrary to ADP’s assertions, the Commission’s choice of regions of influence for each category

of environmental impacts was appropriate and a reasonable exercise of the discretion conferred

on the Commission by NEPA, to which courts will grant deference. The Commission identified

a reasonable geographic range for each type of cumulative effect that it analyzed, and the FEIS

appropriately limits its analysis to the relevant affected environment where Project effects could

occur. For example, the Commission reasonably determined that impacts on geology and soils,

180 40 C.F.R. § 1508.7.
181 ADP Request at 3.
182 Id.
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land use, residential areas, visual resources, cultural resources, and traffic would be highly

localized and, therefore, evaluated other projects within a quarter mile of the construction areas

for the AIM Project in its cumulative effects analysis.183 For impacts on waterbodies,

groundwater, vegetation, and wildlife as a result of water crossings for the Project, the

Commission included cumulative impacts on those resources for projects within the same sub-

watersheds crossed by the Project.184 With respect to cumulative impacts on air quality, the

Commission considered other projects within the Air Quality Control Regions that would be

impacted by a Project compressor station.185 Finally, the Commission considered the other

projects within a one-mile radius of the Project compressor stations for cumulative noise

impacts.186

b. The FEIS properly excluded from the cumulative impacts analysis
effects from potential future development of the Marcellus and
Utica Shale.

Several requesters argue that the Commission should have considered the cumulative

impacts of potential development of the Marcellus and Utica Shale formations.187 However,

NEPA does not require the Commission to complete an effects analysis of development

throughout the entire Marcellus and Utica Shale regions simply because a proposed pipeline

may, in the future, obtain supplies from a portion of the geographic area of those regions. The

AIM Project does not physically overlap with these regions. The Commission appropriately

determined the geographic area of influence for its cumulative effects analysis.

The Commission properly excluded impacts from Marcellus and Utica Shale

development for the additional reason that the scope of development there is currently unknown,

183 FEIS at 4-283.
184 Id.
185 Id.
186 Id.
187 Coalition Request at 35; Harckham Request at 11; ADP Request at 3-5.
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and development of the shale formations will occur over a long time frame. As explained above,

agencies are only required to evaluate “reasonably foreseeable” impacts and “reasonably

foreseeable” future actions. An action that is too far off in the future or whose development will

occur over a long period may be too speculative to be considered in a cumulative impact

analysis. As courts have repeatedly held, NEPA does not require an agency to analyze impacts

for any particular length of time; rather it must “consider[] the relevant factors and articulate[] a

rational connection between the facts found and the choice made.”188 FERC’s analysis here was

fully consistent with these authorities. Estimating the impacts of potential development of the

Marcellus and Utica Shale formations so far in the future would not result in a meaningful

analysis and would diminish the purpose of NEPA.

c. The cumulative impacts section of the FEIS gave the requisite
“hard look” to concerns about greenhouse gas emissions and
climate change.

The Coalition asserts that the Commission did not adequately consider greenhouse gas

and climate change impacts associated with the AIM Project. It cites to CEQ’s “Revised Draft

Guidance for Federal Departments and Agencies on Consideration of Greenhouse Gas Emissions

and the Effects of Climate Change in NEPA Reviews” (“CEQ Draft Guidance” or “Draft

Guidance”) in support of its position that the “FEIS failed to take existing CEQ guidance into

account in evaluating the environmental impact of the release of greenhouse gas (“GHG”)

emissions.”189 However, as its name implies, the Draft Guidance, was released for public

188 Selkirk Conservation Alliance v. Forsgren, 336 F.3d 944, 962 (9th Cir. 2003) (upholding a three year study
period for an EIS); see also City of Shoreacres v. Waterworth, 420 F.3d 440 (5th Cir. 2005) (finding that the Corps
of Engineers was not required to consider the cumulative impacts from potential future deepening of the Houston
Ship Channel because Congressional approval was required for the deepening and there was no proposal pending,
and it would likely not occur for decades); City of Dallas v. Hall, 562 F.3d 712, 719-29 (5th Cir. 2009) (finding that
the “uncertainty over whether the reservoir will be constructed and its impact on water supplies, and the long time
frame for the project” precluded the court from requiring the agency to consider the effects of establishing the refuge
on future water supplies).
189 Coalition Request at 37.
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comment on December 19, 2014, and has not been finalized. Moreover, the Commission

finalized the AIM Project’s FEIS in January 2015, while the public comment period on the CEQ

Draft Guidance did not close until March 25, 2015. As such, the Coalition’s attempted reliance

on this draft document as a basis to require rehearing is misplaced.

In any event, the FEIS appropriately considered “the GHG emissions associated with the

Project, potential impacts of GHG emissions, and mitigation proposed by Algonquin to minimize

GHG emissions associated with the Project”190 As such, FERC took the requisite hard look at

potential climate change impacts in assessing the environmental impacts of the Project.

In particular, FERC adequately considered the cumulative impacts of climate change on

the AIM Project Area. The FEIS provided estimates of GHG emissions associated with the

Project’s construction and operation.191 It considered those emissions in conjunction with

emissions from other existing and proposed projects in the region.192 The FEIS conceded that

emissions from these proposed projects were unknown, but “based on the relative size of the

Atlantic Bridge Project and the number of new or existing compressor stations associated with

it,” FERC estimated that “it alone would likely result in as much if not more GHG emissions

than the AIM Project.”193 Because there is no standard methodology for determining how an

individual project’s relatively small incremental contribution to worldwide GHGs would

translate into physical effects on the global environment, FERC correctly concluded that

“[e]missions of GHGs from the proposed Project and other regional projects would not have any

direct impacts on the environment in the Project area.”194 Moreover, because fuel oil is widely

190 FEIS at 4-303.
191 FEIS at 4-241.
192 Table 4.13.1 of the FEIS lists existing or proposed projects evaluated for potential cumulative impacts in
conjunction with the AIM Project.
193 FEIS at 4-303.
194 FEIS at 4-303.
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used as an alternative to natural gas in the region and because natural gas emits less CO2 than

fuel oil or coal, FERC correctly concluded that the Project, in conjunction with other planned

natural gas projects in the regions, such as the Atlantic Bridge Project, could potentially displace

some fuel oil use in the region and offset some GHG emissions.

The Coalition also errs in asserting that the Commission should have considered the

development of the Marcellus shale in its cumulative impact analysis.195 As explained above,

FERC reasonably concluded that Marcellus Shale development is not an indirect impact of the

AIM Project, and FERC adequately considered the cumulative impacts relating to emissions of

GHGs and global climate change.

d. The FEIS appropriately and fully considered water quality
impacts.

Riverkeeper and the Coalition claim the Commission’s evaluation of the Project’s

potential water quality impacts was inadequate.196 However, in conducting the environmental

review required under NEPA, the Commission extensively considered potential impacts on water

resources--including surface water resources, groundwater resources, and existing wetland

features--that could result from the construction and operation of the AIM Project and other

reasonably foreseeable projects in the area.197

Riverkeeper argues that the AIM Project EIS does not support the Commission’s

conclusion that the Project’s potential water quality impacts would be avoided or adequately

mitigated.198 The principal deficiency alleged is a supposed failure to consider the impacts of

increased stormwater runoff due to construction activities and long-term changes in surface

195 Coalition Request at 37.
196 Riverkeeper Request at 19-23; Coalition Request at 46 - 48.
197 FEIS at 4-293.
198 Riverkeeper Request at 19.
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drainage patterns caused by the AIM Project.199 However, the FEIS acknowledges these

potential impacts,200 describes erosion controls and stormwater management measures that

would be implemented,201 and concludes that the potential “impacts would be avoided or

minimized by the use of Algonquin’s E&SCP, BDP Plan for monitoring HDD activities, and

SPCC Plan.”202

For its part, the Coalition argues that the Commission did not adequately consider

potential impacts on freshwater wetlands in its NEPA review, and instead delegated the wetland

review to the New York State Department of Environmental Conservation.203 To the contrary,

FERC extensively considered impacts on wetlands as part of its environmental review. The

Commission evaluated the impacts on existing wetland features that could result from the

construction and operation of the AIM Project and the other reasonably foreseeable projects in

the area.204 The FEIS detailed the potential impacts and planned mitigation measures and

concluded that “[a]lthough construction of the AIM Project along with the other projects in the

area could result in the conversion or reduction in the amount of existing wetlands in the vicinity,

the creation of new wetlands and restoration or enhancement of existing wetlands . . . are

expected to appropriately mitigate for impacts on wetland resources and minimize any

cumulative wetland effects.”205

199 Riverkeeper Request at 22.
200 FEIS at 4-292, “The greatest potential impacts of pipeline construction on surface waters would result from an
increase in sediment loading to surface waters and an increase in internal sediment loading due to channel/floodplain
instability as a result of a change in erosion/deposition patterns.”
201 See e.g. FEIS at 2-30 and 4-9.
202 FEIS at 4-292.
203 Coalition Request at 47-48.
204 FEIS at 4-293.
205 FEIS at 4-293.
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6. FERC took the requisite “hard look” at the impacts of the AIM Project.

NEPA mandates a process by which federal agencies must take a “hard look at the

environmental consequences of proposed actions utilizing public comment and the best available

scientific information.” However, it “does not mandate particular results.”206 NEPA thus

“prohibits uninformed—rather than unwise—agency action.”207 The NEPA process requires that

federal agencies “‘carefully consider[] detailed information concerning significant environmental

impacts.’”208

Although federal courts will scrutinize an agency’s analysis to ensure it complies with

NEPA requirements, “courts must also be mindful to defer to agency expertise, particularly with

respect to scientific matters within the purview of the agency.”209 A federal agency is given

“wide discretion in assessing [] scientific evidence, so long as it takes a hard look at the issues

and responds to reasonable opposing viewpoints.”210 Furthermore, the NEPA standard “does not

require that every conceivable study be performed and that each problem be documented from

every angle to explore its every potential for good or ill.”211 It “does not require that all impacts

be discussed in exhaustive detail;” it simply requires the provision of “such information as

appears to be reasonably necessary under the circumstances for the evaluation of the project.”212

206 Custer County Action Ass’n v. Garvey, 256 F.3d 1024, 1034 (10th Cir. 2001) (internal quotation marks and
citations omitted).
207 Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 351 (1989).
208 Klamath-Siskiyou Wildlands Ctr. v. Bureau of Land Mgmt., 387 F.3d 989, 992–93 (9th Cir. 2004) (quoting
Robertson, 490 U.S. at 349).
209 Klamath-Siskiyou Wildlands Ctr., 387 F.3d at 992-93.
210 Earth Island Institute v. U.S. Forest Service, 351 F.3d 1291, 1301 (9th Cir. 2003) (citing Marsh v. Oregon
Natural Res. Council, 490 U.S. 360, 377 (1989)).
211 Sierra Club v. Froehlke, 486 F.2d 946, 951 (7th Cir. 1973) (internal quotation and citation omitted).
Furthermore, “[i]t is doubtful that any agency, however objective, however sincere, however well-staffed, and
however well-financed, could come up with a perfect environmental impact statement in connection with any major
project.” Id. (internal quotation and citation omitted).
212 Britt v. U.S. Army Corps of Engineers, 769 F.2d 84, 91 (2d Cir. 1985).
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“NEPA does not require the government to do the impractical.”213 Ultimately, the “hard look”

standard under NEPA “does not necessarily require the agency to develop ‘hard data.’”214

The requests for rehearing launch a variety of attacks to suggest that FERC’s exhaustive

FEIS, which runs to 485 pages exclusive of attachments, did not take the requisite “hard look” at

various issues. Each of those attacks fails, and none provides a basis for granting rehearing.

a. Delegation

The Coalition argues that “[t]he Commission’s reliance on other agencies to evaluate and

mitigate impacts – particularly when those permits have not been issued – is legally insufficient

under NEPA[.]”215 It asserts that by relying on other agencies, FERC failed to take a “hard look”

as required by the Act.216

In support of its position, the Coalition relies on Idaho v. I.C.C.217 However, the

Coalition’s reliance on this case is inapposite. There, the I.C.C. failed to draft any environmental

statement or assessment that examined the potential impacts of the project. The I.C.C. relied

completely on the protective conditions it imposed and “neither analyzed the potential harm nor

weighed it against the economic benefits” of the project.218 The opposite is true here, because

the Commission drafted a comprehensive EIS and sought input from other agencies and the

public, as required by NEPA.

Further, contrary to the Coalition’s assertions, coordination by the Commission with local

and state agencies is not only allowed under CEQ regulations, but is affirmatively required by

law. The applicable regulations expressly require that “[a]gencies shall cooperate with State and

213 Id. at 1380 (quoting Inland Empire Public Lands Council v. U.S. Forest Service, 88 F.3d 754, 764 (9th Cir.
1996)).
214 Citizens’ Comm. to Save Our Canyons v. Krueger, 513 F.3d 1169, 1179 (10th Cir. 2008) (citing Ecology Center,
Inc. v. U.S. Forest Service, 451 F.3d 1183, 1190 (10th Cir. 2006)).
215 Coalition Request at 45.
216 Id.
217 35 F.3d 585 (D.C. Cir. 1994).
218Id. at 595.
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local agencies to the fullest extent possible to reduce duplication between NEPA and State and

local requirements[.]”219 According to the regulations, such cooperation includes joint planning,

joint environmental research and studies, and joint environmental assessments.220 Courts have

held that it is reasonable for a federal agency to assume necessary compliance with permitting

standards issued by other agencies in issuing permits which the project must have in order to

proceed.221

b. Baseline Assessments

Mr. Harckham’s request argues that the FEIS should have included a baseline assessment

of air quality and public health impacts as well as a health impact assessment.222 However,

independent, publicly available data indicates that net emissions increases at all compressor

stations and metering stations affected by the Project will be below the significance thresholds

for all criteria pollutants and ozone precursors established by the EPA and the individual State

Implementation Plans.223 A new air emissions baseline assessment for the Project facilities is

therefore unnecessary.

In addition, there is no need for a health impact assessment based on the air emissions

from the Project facilities because the Project will be designed, constructed, and operated in

compliance with all applicable federal and state regulations, which have been established to

protect public health and safety. FERC Staff analyzed the Project facility emissions relative to

the appropriate permits and programs under the Clean Air Act, including the National Ambient

Air Quality Standards (“NAAQS”), which were specifically established by the EPA to protect

219 40 C.F.R. § 1506.2(b) (emphasis added).
220 Id.
221 See, e.g., Conner v. Burford, 848 F.2d 1441, 1448 (9th Cir. 1988).
222 Harckham Request at 4-5.
223 In New York, significant net emission increase is defined per 6 N.Y.C.R.R. § 231-4.1(b)(46) in the permit
applications.
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human health. NAAQS criteria pollutants are established for the purpose of protecting human

health (primary standards) and public welfare (secondary standards), and are implemented and

enforced by the states in which the Project facilities will be constructed and operated. The EPA

has also established standards for Hazardous Air Pollutant emissions for specific source

categories under Section 112 of the Clean Air Act that the Project must comply with, as

applicable. The Project’s facility emissions will be designed, constructed, and operated in

compliance with these standards and regulations. Additionally, the NYSDEC Policy DAR-1

provides guidance for the control of toxic ambient air contaminants. In accordance with this

guidance, Algonquin conducted a screening analysis and provided the results in its air permit

applications filed with NYSDEC and also provided to FERC, which shows that the conservative

model-predicted output concentrations from the two compressor stations located in New York

are below New York’s health effect-based annual and short-term (one hour) guidance

concentrations (AGCs and SGCs). As these standards, regulations and policies have been

promulgated for the purpose of protecting public health, a separate health assessment is not

necessary or appropriate.

c. Blue Mountain Reservation

Mr. Harckham and the Coalition also allege that the FERC failed to adequately evaluate

the environmental impacts the Project will have on Blue Mountain Reservation. In particular,

relying on a report by Eric Kiviat, Ph.D., Mr. Harckham and the Coalition argue that the FERC

did not adequately assess existing natural and biological resources in the Reservation, including

wetlands and flora and fauna, and did not adequately or accurately assess likely impacts of the
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AIM Project in the Reservation.224 However, these petitioners mischaracterize the review that

was conducted and misapprehend what NEPA requires.

As part of the environmental review required under NEPA, the FERC extensively

considered impacts to vegetation, wildlife, and aquatic resources throughout the Project area,

including in Blue Mountain Reservation, characterizing existing conditions, and assessing likely

impacts.225 The FEIS accurately noted that the AIM Project’s New York facilities would be

located in the Northeastern Highlands Ecoregion, identified Blue Mountain Reservation as a

Critical Environmental Area and biodiversity hub in the Croton-Highlands Biodiversity Plan, and

identified species that rely on the Reservation’s wildlife habitats.226

The FERC and Algonquin also consulted with the U.S. Fish & Wildlife Service

(“USFWS”) and NYSDEC, regarding the identification of special status species that may occur

within the Project area, including in Blue Mountain Reservation.227 Algonquin also consulted

with the New York Natural Heritage Program regarding documented occurrences of state

protected species in New York.228 The USFWS concurred with FERC’s determinations

regarding potential Project impacts on special status species.229

Wetlands within the Blue Mountain Reservation were similarly subject to thorough

evaluation. After its extensive review, FERC concluded that “long-term significant habitat

changes are not anticipated [in Blue Mountain Reservation] following right-of-way restoration,

because the right-of-way would be revegetated following construction and continue to provide

224 Harckham at 6; Coalition at 70-71.
225 See FEIS at 4.5, 4.6, 4.7, 4.8.
226 See FEIS at 4-74, 4-89, 4-163.
227 See FEIS 5.1.7.
228 FEIS 4.6. See also March 3 Certificate Order at P 140.
229 FEIS at 5-10.
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the same wildlife habitat functions and values that currently exist.”230 FERC further found that

implementation of Algonquin’s Erosion and Sediment Control Program, implementation of the

Invasive Plant Species Control Plan, use of the existing right of way, and compliance with

wetland and other permit conditions, including U.S. Army Corps of Engineers (“USACE”)

required compensatory mitigation for conversion of forested to non-forested wetlands,231 would

minimize Project effects on vegetation, wildlife and wetlands.232 FERC has required, and

Algonquin has committed to, coordinating revegetation of the Reservation with Westchester

County Officials.233 Given the temporary nature of the construction work, the special

construction methods to be employed for wetlands crossings, and the extensive oversight and

regulation of the restoration process, the Coalition’s claim that impacts to wetlands will be

“permanent” is simply not true.234 Rather, as FERC concluded, “Construction and operation-

related impacts on wetlands and vernal pools would be mitigated by implementing the wetland

protection and restoration measures . . . .”235

As to the specific request of Mr. Harckham and others for additional biological surveys in

the Blue Mountain Reservation, FERC concluded that because mitigation measures like the

E&SCP would already minimize impacts, additional surveys were not necessary.236 Similarly,

FERC reasonably concluded that further wetland delineation was unnecessary, because the FEIS

already accurately summarizes the Project’s impacts on wetlands based on delineations

230 FEIS at 4-94.
231 See FEIS at 4-62.
232 March 3 Certificate Order at PP 86, 141, 142; FEIS at Appendix M.
233 FEIS at 5-8; see also Response to Comments on the DEIS by Algonquin Gas Transmission, LLC via letter to
FERC Secretary Kimberly Bose dated October 14, 2014, at 39.
234 Coalition Request at 73-74. See FEIS at 2.3.1.2 and 4.4.
235 FEIS at 5.1.6.
236 March 3 Certificate Order at P 141.
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conducted by qualified wetland scientists, and requires avoidance and mitigations that minimize

those impacts.237

d. Indian Point Energy Center

Mr. Harckham argues in his request that “the FEIS does not address several key AIM

Project impacts upon [the Indian Point Energy Center (“IPEC”)].”238 Similarly, the Coalition

asserts that the Commission’s consideration of potential safety risks at IPEC was insufficient.239

Both Mr. Harckham and the Coalition refer to a request submitted to the Commission by

Paul Blanch “to perform an analysis to ensure the safety of the addition of a 42 inch pipeline in

the vicinity of Indian Point” and assert that Mr. Blanch did not receive a response.240 However,

as both the Harckham Request and Coalition Request note, Entergy, the owner of IPEC, filed a

Safety Evaluation for the AIM Project with the Nuclear Regulatory Commission (“NRC”) and

“has concluded that the AIM project would pose no increased risks to IPEC and that there would

be no significant reduction in the margin of safety.”241 As documented in the Order, “Entergy’s

Safety Evaluation incorporates additional design and installation enhancements along

approximately 3,935 feet of the AIM Project pipeline where it will lie closest to the Indian Point

facility, i.e., 0.5 mile from Indian Point’s security barrier.”242

The NRC was involved with this safety evaluation of the Project and its potential impacts

on the reactors and ancillary facilities at IPEC.243 The NRC reviewed the site hazards analysis

and independently confirmed the blast analysis.244 Even without considering the additional

pipeline design measures to improve security that Algonquin has committed to undertake, and

237 March 3 Certificate Order at P 142.
238 Harckham Request at 14.
239 Coalition Request at 15-18.
240 Coalition Request at 16.
241 FEIS at 4-159.
242 March 3 Certificate Order at P 106.
243 Comments of Nuclear Regulatory Commission, Docket No. CP14-96-000 (submitted Sept. 29, 2014).
244 March 3 Certificate Order at P 107.
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assuming a catastrophic failure, “[t]he NRC concluded that a breach and explosion of the

proposed 42-inch-diameter natural gas pipeline would not adversely impact the safe operation of

the Indian Point facility.”245

In addition, as discussed in the FEIS, Algonquin consulted directly with Entergy with

respect to the safety of this Project and has committed to enhanced mitigation measures for the

portion of the Project near IPEC.246 These enhanced mitigation measures are documented in

section 4.12.3 of the FEIS.

Contrary to the Coalition’s argument that the Commission “blindly accept[ed] the NRC’s

conclusion that a [failure of the proposed pipeline] would not adversely impact safe operation of

the Indian Point facility,”247 FERC here properly evaluated the potential impacts and risks

associated with the portion of the Project that may occur in the vicinity of IPEC. It took the

necessary “hard look” at the issue in reaching its conclusion that the Project will not result in

increased safety impacts at IPEC.

e. West Roxbury Lateral

The West Roxbury Intervenors argue that “FERC has failed to seriously address the issue

of Public Safety as it affects the West Roxbury Community.”248 The request points to several

issues raised by the Energy Facilities Siting Board of the Commonwealth of Massachusetts that

the West Roxbury Intervenors believe were not properly addressed by the Commission.249

Similarly, the Town of Dedham’s request asserts that “[t]he construction and operation of

Algonquin’s high-pressure natural gas transmission line raises significant public safety

245 Id.
246 Id.
247 Coalition Request at 58.
248 West Roxbury Intervenors at 9.
249 Id. at 9-17.
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concerns.”250 These concerns, it argues, are heightened due to the proximity of the West

Roxbury M&R Station to an active quarry.251

Contrary to these rehearing requests, safety-related impacts of the West Roxbury Lateral

are addressed throughout the FEIS. The FEIS generally discusses potential public safety impacts

in section 4.12.3. In addition, concerns related to blasting operations near the West Roxbury

Crushed Stone Quarry are discussed in section 4.13.1 of the FEIS and extensively in the March 3

Certificate Order.252 The potential blast radius for the Project is identified in Table 4.12.3-1 of

the FEIS. Further, areas within a potential impact radius are considered high consequence areas,

which are specifically regulated by the Pipeline and Hazardous Materials Safety Administration

(“PHMSA”), as described below.

In their requests, the Boston Delegation and Dedham note that the West Roxbury Lateral

will be located in a high consequence area. The FEIS addresses this concern and explains that

PHMSA’s pipeline safety regulations require that Algonquin “develop and follow a written

integrity management program that contains [each of the required elements] and addresses the

risks on each covered transmission pipeline segment.”253 Further, applicable PHMSA rules

“establish[] an integrity management program, which applies to all high consequence areas.”254

The majority of section 4.12.1 is dedicated to addressing the various safety standards that are

imposed on pipelines and pipeline operators in high consequence areas.

The West Roxbury Intervenors also assert that “traffic, noise, concerns about congestion

and the impact of the West Roxbury Lateral are barely mentioned in FERC’s order and in the

250 Town of Dedham at 9.
251 Id.at 10.
252 March 3 Certificate Order at
253 FEIS at 4-267.
254 Id.
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Final EIS, and when, and if, discussed, minimized.”255 However, contrary to this assertion, the

FEIS dedicates an entire sub-section to “Transportation and Traffic” 256 and another to “Project-

related traffic.”257 Yet another section is dedicated exclusively to the Commission’s evaluation

of potential noise impacts.258

f. Water Quality Impacts

Riverkeeper and the Coalition claim the Commission failed to take a hard look at the

AIM Project’s water quality impacts.259 To the contrary, the FEIS contains extensive discussion

of potential impacts to surface- and groundwater resources and wetlands and related mitigation

measures.260

Riverkeeper claims the Commission failed to include several critical pieces of

information relating to the Project’s water quality impacts in the FEIS, and without this

information, the FEIS does not provide sufficient basis for the Commission’s conclusion that

water quality impacts will be avoided or adequately mitigated. In particular, Riverkeeper claims

the FEIS lacks: (1) a site-specific crossing plan for the Catskill Aqueduct; (2) a site-specific

crossing plans incorporating additional avoidance or mitigation measures for two vernal pools in

New York; and (3) a site-specific plan for Harriman State Park, including additional avoidance

or mitigation measures. However, the FEIS discusses construction across the Catskill

Aqueduct,261 two vernal pools in New York,262 and the Harriman State Park,263 and recommends

that Algonquin be required to develop site-specific plans for each before commencing

255 West Roxbury Intervenors at 19.
256 FEIS § 4.9.5.
257 FEIS § 4.9.6.
258 FEIS § 4.11.2.
259 Riverkeeper at 19-23; Coalition at 47-48.
260 FEIS at 4-26 – 4-73.
261 FEIS at 4-40.
262 FEIS at 4-68.
263 FEIS at 4-94.
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construction of the relevant pipeline segments.264 These recommendations were then

incorporated as environmental conditions 15, 18 and 20 of the March 3 Certificate Order.265

Riverkeeper also erroneously argues the Commission failed to evaluate the impacts from

increased stormwater runoff due to construction activities and long-term changes in surface

drainage patterns that are likely to be caused by the AIM Project.266 However, the FEIS

acknowledges these potential impacts, explains that “construction activities would be conducted

in accordance with the Algonquin’s E&SCP [ ] and construction stormwater plans and permits,

including the SWPPP being developed in consultation with the NYCDEP to address concerns

about crossing New York City watersheds” and “construction stormwater BMPs would be

implemented to prevent runoff from contaminated and non-contaminated sites to impaired

waters,” and concludes that “construction and operation of the Project would not result in

significant impacts on surface water resources.”267

For its part, the Coalition argues that the Commission failed to take a hard look at the

AIM Project’s potential impacts on freshwater wetlands.268 In reality, the FEIS contains

exhaustive discussion of potential impacts on existing wetland resources and mitigation

measures. 269 The Coalition’s claims that the “record shows that FERC wetlands analysis

ignored significant wetlands in the path of the pipeline” is entirely unsupported.

g. Emissions

The Coalition also argued that the Commission failed to consider methane emissions and

radon associated with the compressor stations, upgrades, pigging stations and other project

264 FEIS at 4-40, 4-48, and 4-94.
265 Order, Appendix B at 62 – 63.
266 Riverkeeper at 22-23.
267 FEIS at 4-58 – 4-59.
268 Coalition at 47-48.
269 FEIS at 4-59 – 4-73.
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facilities.270 To similar effect, the West Roxbury Intervenors assert that “FERC has failed to

seriously address environmental and health concerns that directly affect West Roxbury in its

Order and Final EIS.”271 In support of this argument, the request notes that a Harvard University

study documented the amount of methane leaking from natural gas pipelines, storage facilities,

and other sources in the Boston area as three times greater than previously estimated. The

request alleges that the Commission failed to acknowledge the polluting effects of methane in

Boston caused by leaking gas lines. The Coalition cites to this same study and suggests that

“[t]he Commission could have examined a January 2015 study on emissions from Boston’s

aging pipelines.”272

As a preliminary matter, and as the West Roxbury Intervenors and the Coalition requests

acknowledge, the Boston Globe article on the Greater Boston Study was not published until after

the FEIS was issued and the study itself, attached as Exhibit 5 to the rehearing request, was not

published until almost a month later on February 15, 2015. Accordingly, the study was not in the

record for the Commission to consider in the EIS.

Further, the Commission in fact addressed methane emissions and the measures that will

be taken by Algonquin to minimize these emissions on page 4-241 of the FEIS. The FEIS also

notes that “EPA and the states have imposed regulations within the past 2 to 3 years on natural

gas production to minimize leaks and methane emissions.”273 As a result, past studies of

production leaks and methane emissions are of limited use in estimating future emissions.274

The Commission also responded to comments regarding methane emissions in the March

3 Certificate Order. The Order notes that “Algonquin will use highly efficient turbine

270 Coalition Request at 39-42.
271 West Roxbury Intervenors Request at 17.
272 Coalition Request at 40.
273 FEIS at 1-5.
274 Id.
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technology at the modified compressor stations, which will minimize emissions,” and “has a

program in place for minimizing methane emissions at all of their facilities.”275 Algonquin’s

program includes “replacing wet seals with dry seals at compressors, replacing older

infrastructure to reduce blowdowns, installing leak detection monitoring systems, and

participating in EPA’s Natural Gas Star Program to share best practices for reducing methane

emissions.”276 For these reasons, the Commission concluded that “these measures will be

sufficient to adequately address any potential issues related to methane emissions from the

project.”277

With respect to radon associated with the compressor stations, upgrades, pigging stations

and other project facilities, the FEIS addresses the risks of radon exposure associated with the

burning of natural gas at compressor stations in section 4.11.1.3. After a thorough discussion of

the issue, the FEIS concluded that “[t]he levels of radon and its decay products associated with

the burning of natural gas at compressor stations would be lower than at the wellhead” and that

“[a]ny radon in the compressor station emissions would be vented to the atmosphere and quickly

diluted by mixing with the surrounding air.”278 Thus, the Commission adequately addressed the

potential impacts from both methane emissions and radon associated with the Project.

The Coalition has also asserted that the Commission precluded the review of critical air

pollution issues.279 However, the 42 Staff Mitigation Recommendations identified in Section 5

of the DEIS (and referred to by the Coalition), do not provide a substantial change to the

proposed action or identify any new significant adverse impacts that would have necessitated a

275 March 3 Certificate Order at P 101.
276 Id.
277 Id.
278 FEIS at 4-245.
279 Coalition Request at 48.
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supplemental DEIS with a longer comment period.280 The supplemental information that

Algonquin filed regarding air permit requirements associated with the new and existing M&R

stations are minor updates associated with the Project. Additional comment on this information

was not required to conform to NEPA’s requirements, because it would not identify significant

new issues not already raised in the record or meaningfully assist the Commission’s NEPA

review of the Project.

h. Air Quality

The Coalition argues that the record does not support FERC’s factual findings that the

compressor stations will not adversely impact air quality. The Coalition is incorrect. FERC’s

determination was based on substantial evidence in the record.

Even though the amount of compression will increase at each station to meet the

increased natural gas volume needs for the AIM Project, there will not be a significant increase

in air emissions for any pollutant. To the contrary, and as FERC explained in detail, due to the

installation of state-of-the-art, low-emission turbines and air pollution control technology and

proposed upgrades and/or shutdowns of existing equipment, the facility-wide potential emissions

of many air pollutants will be reduced from their current potential levels as a result of the

proposed modifications at the two compressor stations located in New York.281 For example, at

the Stony Point compressor station, potential emissions for nitrogen oxides (“NOx”) would drop

from 189 tons per year to 90.5 tons per year; carbon monoxide (“CO”) would be reduced from

381 tons per year to 104 tons per year, volatile organic compounds (“VOC’s”) would drop from

203 tons per year to 73.2 tons per year, and particulate matter would be reduced from 17 tons per

280 40 C.F.R. 1502.9(c).
281 FEIS at 4-241.
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year to 16 tons per year.282 In fact, the reduction in potential emissions of all hazardous air

pollutants (“HAPs”) at the Stony Point compressor station will drop so significantly – from 89

tons per year to 9 tons per year – that it would be reclassified from a major source to a minor

source of hazardous air pollutants under Section 112 of the Clean Air Act.283 Further, the

potential to emit formaldehyde at the Stony Point compressor would be reduced from 56 tons per

year to 1 ton per year.

The Southeast compressor station is already an area source, rather than a major source,

for HAPs under Section 112 of the Clean Air Act and will remain an area source following the

Project, with total potential HAPS emissions of 11.7 tons per year. While there would be some

increases in potential emissions of the criteria pollutants VOC, sulfur oxide (“Sox”) and

particulate matter at the Southeast station, the AIM Project will reduce potential emissions of

NOx and CO. The potential to emit formaldehyde would remain at about 4 tons per year at

Southeast post-Project.284

FERC’s determination is also supported by substantial evidence indicating that the

modifications to the compressor stations would result in continued compliance with the NAAQS,

“which are protective of human health including children, the elderly and sensitive

populations.”285

Notwithstanding that the proposed compressor station changes in New York State do not

trigger Major New Source Review, Algonquin conducted a screening-level NAAQS modeling

analyses using the U.S. EPA’s AERMOD model for the two New York compressor stations.

The modeling analysis for each station includes ambient concentrations from representative air

282 FEIS at Table 4.11.1-7.
283 FEIS at 4-230; Table 4.11.1-7.
284 FEIS at Table 4.11.1-8.
285 Id.
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quality monitors to establish a pre-project “baseline.” The ambient monitoring data was taken

from transparent and independent data published on the EPA’s website. The ambient monitors

selected are managed by regulatory agencies, sanctioned by the EPA, and have been approved

for use in these modeling analyses by the NYSDEC. Potential emissions from existing sources

at the compressor station that will remain in operation following the Project and the proposed

new emission sources at the compressor station were modeled against this background to

demonstrate post-Project compliance with the NAAQS. FERC reviewed the analysis and agreed

with the conclusion that for the five modeled pollutants, the Project, combined with background

pollutant levels, would not exceed any NAAQS.286

i. Environmental Justice

The Coalition challenges the Commission’s environmental justice analysis of the Project

as insufficient under NEPA.287 Pursuant to Commission precedent, proposed projects typically

include an environmental justice analysis as part of the Commission’s NEPA process to ensure

that a proposed project does not have disproportionately high and adverse human health or

environmental effects on minority or low-income populations. Executive Order 12898 is not

binding on the Commission, however.288 Similarly, publications by the EPA regarding

environmental justice are not binding on the Commission but instead are recommendations.

Due to the nature of an environmental justice analysis, the evaluation of disproportionate

impacts from a linear natural gas pipeline project that primarily results in temporary,

construction-related impacts would necessarily be different from the evaluation of

disproportionate impacts from an EPA action that results in larger, more permanent impacts in a

286 FEIS at 2-421; Table 4.11.1-14.
287 Coalition Request at 59-67.
288 East Tennessee Natural Gas Company, 101 FERC ¶ 61,188 at P 100 (2002); Millennium Pipeline Company, L.P.,
97 FERC ¶ 61,292 (2001).
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single location. The Commission has found that, as a general proposition, “[t]he siting of natural

gas pipelines between two fixed end points is based primarily on the needs of customers, and

environmental and engineering factors without regard to the demographic characteristics of the

population located along a proposed route.”289 Further, in this case, a substantial amount of the

Project is in existing corridors.

The Commission has conducted an appropriate and sufficient environmental justice

analysis in the EIS.290 This analysis thoroughly addresses the concerns raised by the Coalition.

Notably, in its comments on the draft EIS, the EPA concurred with the conclusion that no

disproportionate impacts would occur.291 In addition, in its comments on the FEIS, the EPA,

while encouraging FERC to require “community specific, language appropriate outreach” as a

condition of project approval, applauded “Algonquin’s willingness to enhance their community

coordination.”292

Moreover, the CEQ Guidance on environmental justice analysis under NEPA

acknowledges that a finding of disproportionately high and adverse human health or

environmental effect on a low-income population, minority population, or Indian tribe does not

preclude a proposed action from moving forward.293 Such a finding should simply heighten the

federal agency’s attention to alternatives, mitigation strategies, monitoring needs, and

preferences expressed by the affected community or population.294 Even if the Project was

shown to disproportionately affect low-income or minority populations -- which it has not -- the

289 Horizon Pipeline Company, L.L.C., 96 FERC ¶ 61,053 (2001).
290 FEIS at § 4.9.10.
291 EPA Comments on Draft Environmental Statement at 7, Docket No. CP14-96-000 (submitted Sept. 29, 2014);
FEIS at 4-200.
292 EPA Comments on Final Environmental Statement at 4, Docket No. CP14-96-000 (submitted Mar. 2, 2015).
293 Council on Environmental Quality, Environmental Justice: Guidance Under the National Environmental Policy
Act at 10 (Dec. 10, 1997).
294 Id.
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Commission’s environmental justice analysis appropriately included public input, a review of

alternatives, and mitigation measures. The Commission’s analysis and mitigation of any impacts

on environmental justice communities was in line with its precedent and CEQ guidance.

The Coalition specifically challenged the Commission’s environmental justice analysis

with regard to the portion of replacement pipeline that will be constructed through the City of

Peekskill.295 FERC conducted an environmental justice analysis utilizing the criteria established

in EPA Region 2’s Interim Environmental Justice Policy and NYSDEC’s policy for conducting

environmental justice analyses for projects undergoing environmental review under the New

York State Environmental Quality Review Act. FERC concluded that the AIM Project would

not result in any disproportionately high or adverse environmental or human health impacts on

minority or low-income communities. EPA concurred with this conclusion.296 The Peekskill

M&R station is a very small source of air pollutants and thus is not subject to NYSDEC

permitting.297 The facility would have maximum potential facility-wide emissions (pursuant to a

worst-case scenario) of VOCs of 3.2 tons per year, including 0.72 tons per year for maintenance-

related gas releases. These potential emissions levels are well below Title V permitting

thresholds of 25 tons per year of VOCs. As a very minor source of air emissions, the Peekskill

M&R station does not trigger any environmental justice issues.

j. Property Values

The Coalition argues in its request that “notwithstanding comments advising the

Commission about the project’s [] potential to devalue homes, the Commission failed to fully

consider these impacts and provide adequate mitigation.”298 Contrary to the Coalition’s

295 Coalition Request at 49.
296 See FERC FEIS § 4.9.10.
297 Moreover, such station has existed in the community for over 50 years without incident.
298 Coalition Request at 69.



70

assertions, however, the FEIS addressed potential effects of the Project on property values in

section 4.9.8. The Commission took the requisite “hard look” at this issue.

As a result of its analysis, the Commission determined that “[w]ith the exception of the

West Roxbury Lateral, most of the remaining pipeline segments would be installed within

Algonquin’s existing right-of-way [and] are a replacement of existing pipeline in the same

location[.]”299 With respect to the West Roxbury Lateral, the majority “would be located within

streets or public property and, therefore, would not require a pipeline easement on individual

properties.”300 Further, as the FEIS explains, Algonquin will compensate landowners for new

easements, the temporary loss of land use, and any damages and landowners who believe that

their property values have been negatively impacted can request reappraisal from their local tax

agency.301 In support of their conclusions, the Commission included citations to several studies

of the Project’s potential impact on property values, which support its findings.302

Finally, with respect to potential insurance premium adjustments, the FEIS considered

this issue and, based on consultation with insurance advisors, concluded that “homeowners’

insurance rates are unlikely to change due to construction and operation of the proposed

Project.”303

k. West Roxbury Lateral and West Roxbury M&R Station Alternatives

Dedham argues in its request that the Commission erroneously limited the scope of its

review of alternatives to the West Roxbury Lateral and West Roxbury M&R Station.304 Dedham

is incorrect. The Commission fully examined available alternatives to the West Roxbury Lateral

299 FEIS at 4-193.
300 Id.
301 Id.
302 Id. at 4-194.
303 Id.
304 Dedham Request at 4-7.
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and West Roxbury M&R Station in the FEIS; its determination that the alternatives were not

preferable to the proposed route is supported by the record.305

Dedham specifically asserts that the minor changes to the proposed West Roxbury

Lateral route indicate a failure to fully evaluate other potential alternatives.306 The Commission

conducted an in-depth evaluation of two significant alternate routes for the West Roxbury

Lateral and determined that both alternate routes were disadvantageous, which rendered them not

preferable to the proposed route.307 Additionally, the Commission evaluated the six minor route

variations that Algonquin sought to incorporate into the Project design.308 With respect to the

West Roxbury M&R Station, the Commission carefully considered a potential alternative site for

the M&R Station, which was located on residential land at the intersection of Centre Street and

Alaric Street. After evaluating its advantages and disadvantages, the Commission determined

that this alternative site was not technically feasible or environmentally preferable to the

proposed site.309

Thus, in contrast to Dedham’s assertion that the Project modifications are merely

“‘tinkering at the margins’ of the Project, without fully evaluating the potential alternatives,”310

the Commission thoroughly analyzed a number of alternatives to both the West Roxbury Lateral

and the West Roxbury M&R Station.

305 FEIS at 3-25.
306 Dedham Request at 7.
307 FEIS at 3-25 – 3-29.
308 FEIS at 3-34 – 3-42 (the Commission incorporated all but one of the proposed minor variations into the West
Roxbury Lateral route).
309 FEIS at 3-55.
310 Dedham Request at 7.
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l. West Roxbury Lateral South End Alternate Route

Dedham argues that the Commission failed to adequately examine its suggested West

Roxbury Lateral alternative.311 However, the Commission conducted an in-depth analysis of the

West Roxbury Lateral South End Alternative Route, devoting three pages of the FEIS to its

evaluation.

In contrast to Dedham’s assertion that the Commission merely dismissed the feasibility of

this alternative as inconsistent with the policies of the Massachusetts Department of

Transportation, the Commission examined a number of other disadvantages of the alternate

route. For instance, the alternate route’s location parallel to an interstate highway would result in

limited construction workspace, a requirement to remove existing sound abatement walls along

the highway, and impacts on several houses.312 The Commission ultimately determined that

“[i]n consideration of the potential impacts on residences and businesses, as well as constraints

associated with the installation of the pipeline adjacent to an interstate highway . . . [the alternate

route] would not be preferable to or provide an environmental advantage.”313 The Commission

did review the inconsistency of the alternate route with Massachusetts Department of

Transportation’s policy, and determined not to request a waiver of its policies.314 After assessing

the numerous disadvantages, the Commission reasonably concluded that the West Roxbury

South End Alternative Route was not a feasible alternative to the proposed route.

311 Dedham Request at 7.
312 FEIS at 3-27.
313 FEIS at 3-27.
314 Id.
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7. Petitioners’ other NEPA arguments lack merit.

a. Neither additional comment nor a Supplemental DEIS was
required.

In his request, Mr. Harckham claims that the Draft EIS prepared by the Commission was

flawed because the timing of Algonquin’s submission of additional information deprived the

public of a longer period during which to comment.315 The Coalition argues that the

Commission violated NEPA by allowing moving targets for Algonquin’s submission of

additional information with no opportunity for meaningful comment.316 However, additional

public comment on this information is not required to comply with NEPA’s requirements; it

would not identify significant new issues not already raised in the record nor would doing so

meaningfully assist the Commission’s NEPA review of the Project. Courts have held that

“NEPA does not require an additional round of public comments every time an agency revises,

supplements, or improves its analysis” in a DEIS and that “[i]ncremental changes are expected

and in fact encouraged.”317

FERC’s DEIS comment period complied with FERC’s and CEQ’s regulations and no

additional public comment period on this information submitted in comments is required.

Further, while the DEIS comment period for the Project closed on September 29, 2014, FERC

Staff continued to accept comments beyond the close of that comment period. Thus, the public

had an opportunity to, and actually did, submit comments on the information submitted by

Algonquin in late September. As a result, FERC went beyond the requirements for public notice

and comment under the CEQ’s and FERC’s NEPA regulations, and no more is required.318

315 Harckham Request at 9.
316 Coalition Request at 44.
317 See, e.g., Mid States Coalition for Progress v. Surface Transp. Bd., 345 F.3d 520, 548 (8th Cir. 2003).
318 See Vermont Yankee Nuclear Power Corp. v. Natural Res. Def. Council, Inc., 435 U.S. 519, 548 (1978).
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It was also not necessary for the Commission to supplement the DEIS in this case.

Supplements to a DEIS or FEIS are only required if the agency makes substantial changes to the

proposed action that are relevant to the environmental concerns or there are significant new

circumstances or information relevant to environmental concerns bearing on the proposed action

or its impacts.319 Neither situation was present in this case.

An agency is not required to supplement an EIS every time new information comes to

light – otherwise agency decision-making would be rendered “intractable, always awaiting

updated information only to find the new information is outdated by the time a decision is

made.”320 The Supreme Court has noted that

[a]dministrative consideration of evidence . . . always creates a gap
between the time the record is closed and the time the
administrative decision is promulgated. . . . If upon the coming
down of the order litigants might demand rehearings as a matter of
law because some new circumstance has arisen, some new trend
has been observed, or some new fact discovered, there would be
little hope that the administrative process could ever be
consummated in an order that would not be subject to reopening.321

Agencies must use the “rule of reason” to determine whether new information is

significant and requires the preparation of a supplemental environmental analysis.322 This

determination is a factual question that “requires a high level of technical expertise.”323 The

agency must make a reasoned decision regarding whether to supplement based on its own

evaluation of the need for a supplemental statement.324

319 See 40 C.F.R. § 1502.9(c)(1).
320 Marsh v. Oregon Natural Res. Council, 490 U.S. 360, 373 (1989). See also Envtl. Def. Fund, Inc. v. Hoffman,
566 F.2d 1060, 1072 n.19 (8th Cir. 1977) (“[N]ot every addition to the EIS made in response to comments is such as
to require a formal supplement to the EIS which must be processed in the same fashion as a new EIS[,] for to do so
would make the NEPA review process be one without end.”).
321 ICC v. Jersey City, 322 U.S. 503, 514 (1944).
322 Marsh, 490 U.S. at 373.
323 Id. at 377 (internal quotation marks omitted); see also Town of Winthrop v. FAA, 535 F.3d 1, 8 (1st Cir. 2008).
324 Marsh, 490 U.S. at 378.
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Although federal courts will scrutinize an agency’s environmental analysis to ensure it

complies with NEPA requirements, “courts must also be mindful to defer to agency expertise,

particularly with respect to scientific matters within the purview of the agency.”325 The courts’

“objective is not to ‘fly speck’ the environmental impact statement, but rather, to make a

‘pragmatic judgment whether the [environmental impact statement]’s form, content and

preparation foster both informed decision-making and informed public participation].’”326 A

federal agency is given “wide discretion in assessing [] scientific evidence, so long as it takes a

hard look at the issues and responds to reasonable opposing viewpoints.”327 In this case, no

additional public comment period or supplemental DEIS was required in response to comments

submitted on the DEIS.

b. FERC did not improperly “delegate” its NEPA obligations,
because NEPA allows lead agencies to reasonably rely on the
expertise of other agencies.

The Coalition argues that the Commission’s reliance on other agencies to evaluate and

mitigate impacts is impermissible under NEPA.328 It asserts that by relying on the expertise of

other agencies, FERC failed to take a “hard look” as required by the Act.329 Notwithstanding the

Coalition’s arguments to the contrary, coordination by the Commission with local and state

agencies is not only allowed under CEQ regulations, but is required. The applicable regulations

expressly require that “[a]gencies shall cooperate with State and local agencies to the fullest

extent possible to reduce duplication between NEPA and State and local requirements[.]”330

According to the regulations, such cooperation includes joint planning, joint environmental

325 Klamath-Siskiyou Wildlands Ctr, 387 F.3d at 992-93.
326 Colorado Envtl. Coalition v. Dombeck, 185 F.3d 1162, 1172 (10th Cir. 1999) (internal citations omitted).
327 Earth Island Institute v. U.S. Forest Service, 351 F.3d 1291, 1301 (9th Cir. 2003) (citing Marsh v. Oregon
Natural Res. Council, 490 U.S. 360, 377 (1989)).
328 Coalition Request at 44-51.
329 Id.
330 40 C.F.R. § 1506.2(b) (emphasis added).



76

research and studies, and joint environmental assessments.331 The CEQ’s regulations explicitly

allow lead agencies to incorporate by reference materials not prepared by the lead agency,

provided the materials are reasonably available to the public and the information incorporated is

briefly described.332 Moreover, the lead agency is entitled to rely on the conclusions of other

agencies with respect to issues within the other agencies’ areas of expertise.333

As described above, the Commission took the requisite “hard look” at the impacts of the

project on wetlands334 and air quality.335 The Commission did not delegate its responsibility to

evaluate these impacts, but instead noted that it would be consulting with the New York State

Department of Environmental Conservation regarding freshwater wetlands, as required under the

Clean Water Act,336 and the protection of waters and the issuance of air permits for the

compressors station modifications, as required by the Clean Air Act.337

c. Arguments about possible future HDD failure are speculative, and
do not require any additional NEPA analysis at this time.

In their requests for rehearing, Riverkeeper and the Coalition/Town of Cortlandt assert

that as a result of Algonquin’s commitment to using HDD, no other potential method of crossing

the Hudson River was evaluated during the environmental review process.338 They assert that

the Commission may not make a determination regarding any alternative crossing plan for the

Hudson River without first undertaking a supplemental environmental review pursuant to

331 Id.
332 Id. § 1502.21.
333 Public Citizen v. Nat’l Highway Traffic Safety Admin., 848 F.2d 256, 267 (D.C. Cir. 1988) (NEPA lead agency
“was surely entitled to seek and cite EPA’s expert judgment regarding air quality matters.”).
334 FEIS at § 4.4.
335 FEIS at § 4.11.
336 Friends of the Payette v. Horseshoe Bend Hydroelectric Co., 988 F.2d 989, 993 (9th Cir. 1993) (reliance on state
agency’s certification of compliance with state water quality standards).
337 Border Power Plant Working Grp. v. DOE, 260 F. Supp. 2d 997, 1020-21 (S.D. Cal. 2003) (reliance on
determination of compliance with NAAQS).
338 Riverkeeper Request at 24-25; Coalition Request at 51-54.
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NEPA.339 These groups also argue that Environmental Condition 16 of the March 3 Certificate

Order should explicitly require the preparation of supplemental reviews in the event that an

alternative method of crossing the waterbody is needed.340

Requestors’ arguments regarding potential future HDD failure are entirely speculative

and do not warrant any additional NEPA analysis at this point in time. Further, the

Commission’s approval of the Project HDDs without requiring a contingency plan is consistent

with prior Commission precedent. Contrary to the claims of the Requestors, the Commission

does not always require contingency plans in the event of a failed HDD, particularly in orders

issued in recent years.341 Moreover, the Commission has previously approved HDDs without

contingency plans where there is no reasonable alternative to the HDD. In numerous cases, the

Commission did not require a contingency plan but required applicants to file for required

permits before using a different method in the event that an HDD fails.342 Accordingly, the

Commission did not break from precedent or act arbitrarily and capriciously in not requiring a

contingency plan in this Project.

Moreover, Environmental Condition 16 does not foreclose the possibility of supplemental

environmental review with respect to any possible future alternative to HDD, to the extent any

such alternative would require federal authorization subject to NEPA. Given that no alternative

crossing method may ultimately be necessary, or that any requisite NEPA a review cannot be

339 Id.
340 Id.
341 See, e.g., Florida Gas Transmission Co., LLC, 132 FERC ¶ 61,040 (2010).
342 See, e.g., Tennessee Gas Pipeline Co., L.L.C., 139 FERC ¶ 61,161 at P 159 (2012) (“In the event that a successful
crossing using by HDD is not achievable, Tennessee will notify the Commission and consult with the applicable
state and federal agencies to obtain the necessary permits prior to initiating another crossing method.”); see also
Maritimes & Ne. Pipeline, L.L.C., 97 FERC ¶ 61,345, p. 62,611 (2001) (approving the HDD without a contingency
plan but including a condition requiring that Maritimes receive Commission approval prior to using open-cut
construction for any of the HDD-proposed waterbodies); Cent. N.Y. Oil & Gas Co., LLC, 137 FERC ¶ 61,121,
Environmental Condition No. 15 (2011) (including a similar condition to Maritimes); Texas Eastern Transmission
LP, 119 FERC ¶ 61,258, Environmental Condition No. 17 (2007).
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determined until a possible alternative crossing method is identified, the Commission reasonably

drafted the condition to provide it with the flexibility to determine, after review of any such

alternative crossing plan, whether a supplemental environmental review is necessary. As

reflected in Environmental Condition 16, at a minimum Algonquin will need to file the

alternative crossing plan with the USACE and other applicable agencies for the relevant permits

associated with that plan. The requisite NEPA review can be determined if and when that

occurs.343

d. FERC was not required to prepare a Programmatic EIS.

ADP asserted in its request for rehearing that the Commission was required to prepare a

Programmatic EIS analyzing natural gas infrastructure projects related to takeaway capacity

from the Marcellus and Utica shale formations.344 ADP also argues that “FERC should

withdraw its Order and stay all current proceedings until it completes a programmatic EIS.”345

ADP has already raised this argument in many other certificate proceedings, and FERC has

previously provided a rational explanation why a programmatic EIS is not required by NEPA

and the implementing regulations. Moreover, “[t]he decision whether to prepare a programmatic

EIS is committed to the agency’s discretion.”346 Further, ADP does explicitly raise this issue in

its comments on the DEIS. Rather it makes a passing statement in its section on the regulatory

343 It should be noted that the only approved construction method to cross the Hudson River is the HDD method and
the geotechnical studies plus experience in conducting other similar river crossings point to the fact that an HDD
crossing of the Hudson River would be successful for the AIM Project. Riverkeeper’s suggestion that an open cut
crossing could be utilized is not supported by the permits and approvals granted or to be granted for the AIM
Project. The USACE, NYSDEC, and New York State Department of State approvals would only provide for an
HDD crossing of the Hudson River and thus any change from an HDD to open cut construction method would
require approvals from all relevant agencies in accordance with all regulations, including additional environmental
review under NEPA.
344 ADP Request at 28-41.
345 ADP at 41.
346 Nevada v. Department of Energy, 457 F.3d 78, 92 (D.C. Cir. 2006) (citing Izaak Walton League of Am. v. Marsh,
655 F.2d 346, 374 n.73 (D.C. Cir. 1981)).
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framework for NEPA noting that “[a]n EIS is required for certain ‘broad Federal actions’” and

suggests that an area-wide EIS may be useful in certain circumstances.347

The CEQ regulations define Major Federal Actions, which require an environmental

impact statement, to include “Adoption of programs, such as a group of concerted actions to

implement a specific policy or plan; systematic and connected agency decisions allocating

agency resources to implement a specific statutory program or executive directive.”348

The Commission has made clear that,

[t]here is no Commission plan or policy to promote the
unconventional production of, or increase reliance on, natural gas.
Rather, interstate natural gas infrastructure is proposed and
developed by private industry, as reflected in the applications filed
with the Commission by natural gas companies. Under NGA
section [7], the Commission is obligated to authorize a project if it
finds that the construction and operation of the proposed facilities
“is or will be required by the present or future public convenience
and necessity.”349

Thus, there is no affirmative federal policy for development in the Marcellus or Utica

Shale regions. ADP “seeks a programmatic EIS for a ‘program’ that is not before the

Commission”350 and erroneously claims in its comments that the Commission’s Strategic Plan

for 2014-2018 shows that the Commission promotes natural gas drilling. The Strategic Plan

makes no mention of the Marcellus or Utica Shale regions or any region-specific natural gas

drilling. Rather, it states that certain statutes charge the Commission with promoting the

development of robust, reliable, and secure energy infrastructure that operates safely, reliably,

and efficiently, and it provides descriptions for how the Commission can conduct thorough and

347 ADP Comments on DEIS at 2.
348 40 C.F.R. § 1508.18(b)(3).
349 Tennessee Gas Pipeline Co., L.L.C., 150 FERC ¶ 61,160 at P 54 (2015) (quoting 15 U.S.C. § 717f(e)) (internal
citation omitted). See also Rockies Express Pipeline LLC, 150 FERC ¶ 61,161 at P 54 (2015); Texas Eastern
Transmission, LP, 149 FERC ¶ 61,259 at PP 43-44 (2014).
350 Columbia Gas Transmission, LLC, 148 FERC ¶ 61,138 at P 37 (2014).
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timely technical reviews of applicant proposals.351 Because no federal plan exists for Marcellus

or Utica Shale development, no programmatic EIS is required.

In suggesting otherwise, ADP ignores the distinction between (1) a federal plan for

regional development, and (2) the existence of regional development led by private industry. In

Kleppe v. Sierra Club, where the Supreme Court rejected plaintiffs’ argument that a

programmatic EIS was required for coal development in a particular region, the Court recognized

that there was no federal plan or program in that region, and furthermore, “no evidence that the

individual coal development projects undertaken or proposed by private industry and public

utilities in that part of the country are integrated into a plan or otherwise interrelated.”352

Regional development of coal resources, absent a federal plan or program governing that

development, was insufficient to trigger a programmatic EIS requirement in Kleppe.353 The

same principle applies here. Private industry’s natural gas development in the Marcellus or

Utica Shale regions is not part of any comprehensive federal plan and is not associated with a

single program. The Commission does not initiate development projects in the Marcellus or

Utica Shale regions; rather, it merely responds to applications for approvals. In addition, the

activities of private parties in developing Marcellus or Utica Shale resources are competitive in

nature and are not integrated. Furthermore, these development projects are not interrelated with

each other because each has independent utility.

In determining whether a programmatic EIS is necessary, courts consider not only “the

extent of the interrelationship among the proposed actions” but also “practical considerations of

351 Fed. Energy Regulatory Comm’n, Strategic Plan for FY 2014-2018 at 17 (2014).
352 427 U.S. 390, 401 (1976).
353 Indeed, the Court noted that without an overall plan for regional development, a programmatic EIS could not be
completed. An attempt to draft a programmatic EIS without a specific plan would lead to little more than a study
that merely estimates potential development and attendant environmental consequences; without the necessary
factual predicate, it would be impossible to predict levels of activity, the environmental consequences, and
alternatives in a way that meets EIS requirements. Id. at 401-02.
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feasibility.”354 Development of the Marcellus and Utica Shale formations will occur over a

substantial period of time and over a large geographic area. Because there is no overall plan for

this potential development, a programmatic EIS is not required and would not be the best way to

analyze potential impacts to the environment as a result of any individual project.355

Moreover, even if the Commission made the decision at some point in the future to

prepare a programmatic EIS, the current order would not be withdrawn and current proceedings

need not be stayed. NEPA does not require an agency to cease all projects, particularly in cases

such as these where an authorization has already issued, while a Programmatic EIS is

developed.356

8. NEPA alone does not drive an agency’s decision.

Ultimately, the rehearing requests’ extensive focus on perceived NEPA deficiencies is

part of a broader effort to compel FERC to reach a different substantive outcome. But it is

axiomatic that NEPA does not mandate any particular substantive outcome, but rather simply

describes the process necessary for an agency to reach an informed decision.357 Indeed, so long

as potential “adverse environmental effects of the proposed action are adequately identified and

evaluated, the agency is not constrained by NEPA from deciding that other values outweigh the

environmental costs.”358 In deciding to issue the certificate and approve abandonment in this

case, FERC was guided in the first instance by the requirements of the Natural Gas Act itself, not

exclusive focus on factors discussed in the EIS.359 Where, as here, challengers cannot identify

354 Kleppe, 427 U.S. at 412.
355 Columbia Gas Transmission, 148 FERC ¶ 61,138 at P 29 (“Given the substantial disparity in time and place, and
lack of detail needed to assess potential impacts, the Commission finds that programmatic review is neither required
nor the best way to assess Columbia’s proposal.”).
356 Jones v. Lynn, 477 F.2d 885, 891 (1st Cir. 1973). See also Nat. Wildlife Fed. V. Appalachian Regional
Commission, 677 F.2d 883 (D.C. Cir. 1981).
357 Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350-51 (1989).
358 Id. at 350.
359 See 40 C.F.R. § 1505.2(b) (“economic and technical considerations and agency statutory missions”).
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any actual flaw in the Commission’s analysis of environmental effects, there is certainly no basis

to grant rehearing of the underlying March 3 Certificate Order itself.

C. Clean Water Act Issues

The Commission was not required to wait for the Clean Water Act (“CWA”) Section 401

Water Quality Certifications from each state before issuing a certificate for AIM Project. A

number of Requests for Rehearing claim the Commission violated the CWA by issuing the

March 3 Certificate Order for the Project before the affected states issued Water Quality

Certifications pursuant to § 401 of the CWA.360 These arguments lack merit, and have been

repeatedly rejected.

The March 3 Certificate Order does not violate the plain language of § 401 of the CWA

because it does not authorize any discharge prior to issuance of CWA water quality

certifications. That section requires an “applicant for a Federal license or permit to conduct any

activity . . . which may result in any discharge into the navigable waters” to provide the federal

licensing or permitting authority with a certification from each affected state that “any such

discharge” will comply with the water quality standards for such state. 361 Likewise, EPA’s

CWA regulations define “license or permit” in this context to mean “any license or permit

granted by an agency of the Federal Government to conduct any activity which may result in any

discharge into the navigable waters of the United States.”362 Since the March 3 Certificate Order

does not authorize any such discharge before issuance of the requisite § 401 Water Quality

Certifications, the order complies with the CWA..

360 Coalition Request at 30; Harckham Request at 3; Riverkeeper Request at 10; Boston Delegation Request at 22.
The Cortlandt Request incorporates by reference the arguments including in the Coalition Request.
361 33 U.S.C. § 1341(a)(1) (emphasis added).
362 40 C.F.R. § 121.1(a) (emphasis added).
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The March 3 Certificate Order expressly conditions FERC’s approval of the Project on

Algonquin’s compliance with numerous specific conditions, including the Environmental

Conditions in Appendix B to the order.363 Specifically, Environmental Condition 9 prohibits

Algonquin from commencing construction of any Project facility before receiving all

authorizations required under federal law, including CWA water quality certifications.364 As a

result, the March 3 Certificate Order does not authorize Algonquin to conduct “any activity . . .

which may result in a discharge” unless and until the various states issue the required

Section 401 Water Quality Certifications. This is consistent with prior Commission Orders.365

The March 3 Certificate Order thereby complies with the requirements of the Clean Water Act.

Mr. Harckham and the Boston Delegation also contend that it is unreasonable to allow

certain Project activities to proceed under the March 3 Certificate Order, including eminent

domain proceedings or tree clearing activities, when the AIM Project could ultimately be

prohibited if the states refuse to issue CWA Water Quality Certifications.366 However, FERC

frequently issues conditional authorizations, and this course of action is consistent with § 7(e) of

the NGA, which expressly permits FERC “to attach to the issuance of the certificate and to the

exercise of the rights granted thereunder such reasonable terms and conditions as the public

convenience and necessity may require.”367 In any event, the activities of which Mr. Harckham

and the Boston Delegation complain do not result in discharges to navigable water, and thus are

not precluded by Section 401.

363 March 3 Certificate Order at P 145.
364 March 3 Certificate Order at Appendix B, Condition 9.
365 See, e.g., Sound Energy Solutions, 108 FERC ¶ 61,155 P 9 (2004) (“We clarify that the outcome in this
proceeding will not impact state agencies that have been delegated authority to act pursuant to federal law, including
state agencies that have been delegated duties with respect to the CZMA, Clean Water Act, and Clean Air Act, and
we anticipate relying on these state agencies’ efforts to confirm compliance with federal statutory requirements.”)
(internal quotation marks omitted).
366 Harckham Request at 3; Boston Delegation Request at 24.
367 15 U.S.C. § 717f(e).
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Several of the Requests for Rehearing368 argue that FERC’s issuance of the March 3

Certificate Order before Algonquin received the required CWA Water Quality Certifications

encroached on state authority under CWA § 401(d) to condition certification of the Project upon

any limitations necessary to ensure compliance with state water quality standards.369 But

because the March 3 Certificate Order itself requires compliance with the State Water Quality

Certifications, nothing in the order precludes the relevant state agencies from conditioning CWA

Water Quality Certifications as they see fit.

Riverkeeper, the Boston Delegation, and Mr. Harckham further contend that language in

the March 3 Certificate Order, providing that “[a]ny state or local permits issued with respect to

the jurisdictional facilities authorized herein must be consistent with the conditions of this

certificate,”370 violates the CWA by impermissibly limiting the authority granted to states under

CWA § 401.371 This argument, however, misinterprets the language in the order, which goes on

to state: “The Commission encourages cooperation between interstate pipelines and local

authorities. However, this does not mean that state and local agencies, through application of

state or local laws, may prohibit or unreasonably delay the construction or operation of facilities

approved by this Commission.” It is clear the reference to “state or local permits” means permits

issued pursuant to state or local law, not permits issued pursuant to federal law by state

authorities. As such, the language has no bearing on permits issued under federal law, such as

CWA Water Quality Certifications.372

FERC’s conditioning its certificate authority on the subsequent issuance of Section 401

Water Quality Certifications by affected states is by no means unique. As just one example, for

368 Riverkeeper Request at 11; Boston Delegation Request at 24-25; Harckham Request at 3.
369 33 U.S.C. § 1341(d).
370 March 3 Certificate Order at P 151.
371 Riverkeeper Request at 12; Boston Delegation Request at 25; Harckham Request at 3-4.
372 Islander East Pipeline Co., LLC v. Connecticut Dep’t of Envtl. Protection, 482 F.3d 79 (2d Cir. 2006).
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decades the USACE has issued Nationwide Permits (“NWPs”) under Section 10 of the Rivers

and Harbors Act (for work in or affecting navigable waters) and Section 404 of the CWA (for

discharges of dredged or fill material to navigable waters) subject to various general conditions,

including the condition that a CWA Water Quality Certification be obtained or waived by any

state in which any NWP resulting in discharge is intended to be used. General Condition 25 of

the USACE’s most recent reissuance of its NWPs provides, “Where States and authorized

Tribes, or EPA where applicable, have not previously certified compliance of an NWP with

CWA § 401, individual 401 Water Quality Certification must be obtained or waived (see 33

C.F.R. 330.4(c)). The district engineer or State or Tribe may require additional water quality

management measures to ensure that the authorized activity does not result in more than minimal

degradation of water quality.”373 This well-accepted and decades-long practice of the Corps of

Engineers is akin to FERC’s approach to issuing certificates conditioned upon subsequent

Section 401 Water Quality Certification by affected states before any discharges to navigable

waters is authorized.

D. Pipeline and Hazardous Materials Safety Administration Enforcement

The Commission reasonably relies on the U.S. Department of Transportation’s PHMSA

to oversee pipeline safety.374 The Commission has rejected similar claims for additional review

and analysis of public safety and stricter safety requirements based on the proximity of pipeline

projects to residences in other proceedings.375 In Transco, the Commission determined that

additional analysis was unnecessary because:

373 Reissuance of Nationwide Permits, 77 FR 10184-01.
374 See West Roxbury Intervenors Request at 15-17 (questioning PHMSA’ safety and enforcement capabilities).
375 See Transcontinental Gas Pipe Line Co., LLC, 149 FERC ¶ 61,258 at P 115 (2014) (“Transco”); see also Texas
Eastern Transmission, LP, 141 FERC ¶ 61,043 at P 86 (2012) (rejecting an argument that “PHMSA classifications
are insufficient to account for the increased consequences that pipeline failures would have in densely populated
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Transco has designed and will construct, operate, monitor, and
maintain the project in accordance with the federal pipeline safety
regulations at Title 49 of the U.S. Code of Federal Regulations,
Part 192 (49 CFR 192), which are protective of public safety. The
Commission has a Memorandum of Understanding on Natural Gas
Transportation Facilities with the U.S. Department of
Transportation, which has exclusive authority to promulgate
federal safety standards used in the transportation of natural gas.376

Algonquin has designed and will construct, operate, monitor, and maintain the AIM

Project in accordance with the federal pipeline safety regulations. Algonquin provided a

certification to that effect as part of its AIM Project certificate application. Accordingly, the EIS

concludes that no additional safety standards are necessary.377 In addition, Algonquin has

already rebutted comments on PHMSA’s ability to enforce its regulations in the record in this

proceeding.378

E. State-Law Issues

Two rehearing petitions argue that FERC “violated [NEPA] by issuing a flawed [DEIS]

and [FEIS],” due to alleged deficiencies in the FEIS’s discussion of certain questions of New

York State law. In particular, Westchester County Legislator Peter Harckham argues that the

FEIS does not properly discuss the role of approvals by the Westchester County Board of

Legislators for use of “additional temporary workspace area” (“ATWA”) in the Blue Mountain

Reservation, and the asserted need for approval by the New York State Legislature under the

state-law Public Trust Doctrine.379 Another rehearing request makes the related argument that,

“[a]s a matter of law,” FERC cannot convey eminent domain authority on Algonquin “[u]ntil a

urban areas.” (internal quotation marks omitted)); Tennessee Gas Pipeline Co., L.L.C., 140 FERC ¶ 61,120 at P 29
(2012).
376 Id.
377 FEIS at 4-264.
378 Motion for Leave to Answer and Answer of Algonquin Gas Transmission, LLC at 8-10, Docket No. CP14-96-
000 (Apr. 23, 2014).
379 Harckham Request at 2, 6-9.
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[f]ull [e]nvironmental [r]eview has been [c]ompleted.”380 A third rehearing request raises

concerns under Article 97 of the Massachusetts Constitution and a recently enacted

Massachusetts statute.381

To the extent these arguments allege NEPA violations based on questions of state law,

they are misconceived. The purpose and function of an environmental impact statement under

NEPA is for the federal agency to examine the potential environmental impacts of a proposed

action, not to catalogue state-law requirements by which a landowner negotiates easements and

licenses with a pipeline company, or to assess the status of easements or licenses under state

law.382 The rehearing petitions cite no authority for the proposition that state-law concerns of the

kind identified (even if valid, which these are not) would constitute a violation of FERC’s

obligations under NEPA to consider the AIM Project’s environmental impacts.

Even if the petitions are understood to raise freestanding questions of state law as an

independent ground for rehearing—or if NEPA is understood to impose some obligation on

FERC to consider these state-law questions—there is no basis for rehearing, because the

arguments are based on a misreading of state law. And although the rehearing requests can and

should be denied on other grounds, state and local laws cannot be applied to prohibit or

unreasonably delay the construction or operation of facilities approved by the Commission

pursuant to the Natural Gas Act.383

380 Coalition Request at 71.
381 West Roxbury Intervenors Request 13-14, 21-22.
382 See, e.g., 42 U.S.C. § 4332(2)(C) (NEPA requires federal agency to analyze “environmental impact” and “any
adverse environmental effects”); Dep’t of Transp. v. Pub. Citizen, 541 U.S. 752, 756-57 (2004) (“NEPA imposes
only procedural requirements on federal agencies with a particular focus on requiring agencies to undertake analyses
of the environmental impact of their proposals and actions.”).
383 See March 3 Certificate Order P 151 n.109; see also Schneidewind v. ANR Pipeline Co., 485 U.S. 293 (1988);
Nat’l Fuel Gas Supply Corp. v. Pub. Serv. Comm’n, 894 F.2d 571 (2d Cir. 1990); Iroquois Gas Transmission Sys.,
L.P., 52 FERC ¶ 61,091 (1990), order on rehearing, and 59 FERC ¶ 61,094 (1992).
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1. The Rehearing Petitions Do Not Identify Any Violations of NEPA and
Are Incorrect As a Matter of New York Law.

a. Approval by Westchester County Board of Legislators.

Mr. Harckham asserts that the FEIS violates NEPA because it (allegedly) does not

identify the Westchester County Board of Legislators as the entity required to approve the

ATWA in Blue Mountain Reservation.384

Contrary to Mr. Harckham’s suggestion, however, the FEIS properly identifies

Westchester County as the landowner of Blue Mountain Reservation with the authority to

negotiate ATWA pursuant to County procedures.385 In this case, the process to provide

Algonquin access to the ATWA within Blue Mountain Reservation is determined by the relevant

offices within Westchester County, including the Westchester County Executive’s Office,

Westchester County Law Department, the Westchester County Department of Parks, Recreation

and Conservation, and the Westchester County Board of Acquisition and Contract. The FEIS

correctly identifies Westchester County as the entity with authority under New York law to

negotiate ATWA, and NEPA does not require any particular discussion of that process. For any

private or public landowner, the process of negotiation and execution of agreements under state

law will be determined between the landowner and Algonquin and is not the subject of a NEPA

EIS or FERC certificate order.

Furthermore—and as the FEIS again correctly explained386—Algonquin already has an

easement in Blue Mountain Reservation that allows for the construction, replacement and

maintenance of its existing below-grade natural gas pipeline. Under New York law, Algonquin

can construct the AIM Project pipeline without acquiring a property interest in the form of an

384 Harckham Request at 6-7.
385 FEIS at tbl. 1.3-1 (identifying Westchester County as the local agency to be consulted for encroachment on
county lands); see also id. at 4-161.
386 FEIS at 4-160.
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easement or lease. Rather, Algonquin needs only short-term access to approximately 4.38 acres

of ATWA along the existing right-of-way and access to the Montrose Station Road for use by

Algonquin’s contractors and construction equipment to ensure the safe construction of the AIM

Project pipeline in accordance with all environmental requirements provided in the March 3

Certificate Order and other governmental authorizations. Because Algonquin does not seek any

property interest in the ATWA, it is appropriate for Westchester County to issue a short-term

revocable license to Algonquin.387

In resisting these straightforward conclusions and arguing that the license is effectively

non-revocable, Mr. Harckham misconstrues the timing and nature of a natural gas pipeline

company’s potential use of eminent domain under the NGA.388 As long as a pipeline company is

able to negotiate and execute an agreement to access property to construct and maintain a

pipeline, no eminent domain proceeding will occur. It is hardly unusual for a pipeline company

to secure a revocable license, as opposed to an easement, for temporary workspace supporting

387 Contrary to the petitioners’ arguments, the agreement that would be reached between Algonquin and Westchester
County would not be an easement or any other “interest” in land that would require approval by the Westchester
County Board of Legislators under Westchester County Law § 104.11. As explained herein, the agreement needed
for the additional temporary work space is only for a short, temporary period of time. As a leading treatise on New
York real property law explains, “[t]he primary distinction between an appurtenant easement and a license is that the
easement is a permanent interest in the land for a definite period of time, which constitutes an estate in the land that
is transferrable, irrevocable, and provides a right at all times to enter and remain in possession during its
continuance.” 5 Warren’s Weed New York Real Property § 40.02[1] (5th ed. 2015 (footnote omitted)). Conversely,
“a license is a mere authority to enter on the land of another for a temporary purpose and to do a particular act or
series of acts on that land.” Id. Accordingly, the agreement to be negotiated between Algonquin and Westchester
County would not be an easement. Nor would such an agreement constitute a lease, because it would merely confer
“a revocable privilege . . . ‘without interest in the lands of another, to do one or more acts of a temporary nature
upon such lands.’ Union Square Park Cmty. Coal., Inc. v. N.Y. City Dep’t of Parks & Recreation, 22 N.Y.3d 648,
654 (2014) (quoting Trustees of Town of Southampton v. Jessup, 162 N.Y. 122, 126 (1900)). The fact that
Algonquin would have the power of eminent domain if it could not negotiate a license agreement does not mean the
license is irrevocable. Under the NGA, the holder of a certificate of public convenience and necessity may only
acquire by eminent domain the necessary right-of-way to construct, operate, and maintain a natural gas pipe line
when it is unable to do so by contract, or unable to agree with the owner of property to the compensation to be paid.
15 U.S.C. § 717f(h).
388 Harckham Request 7.
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the construction and maintenance of a pipeline; for instance, licenses are routinely granted for

road crossings.

b. New York Public Trust Doctrine

Mr. Harckham and the Coalition argue that New York’s Public Trust Doctrine requires

approval by the New York State Legislature (and Governor), before Westchester County can

issue Algonquin a license for the ATWA.389 To the extent these concerns are framed as

violations of NEPA or deficiencies in the FEIS, they cite no authority for the proposition that

FERC had any obligation under federal law to examine these questions of New York law as part

of its assessment of the Project’s environmental effects. The process for Westchester County to

issue a license is decided by the landowner and does not need to be discussed in the FEIS—and

certainly not discussed in more detail than the FEIS’s existing analysis of parkland alienation.390

In any event, approval by the New York Legislature and Governor for the ATWA is not

required under New York law because the amount of additional temporary work space – 4.38

acres of an approximately 1,538 acre park – and the time period for construction – less than a

year – are de minimis and thus not subject to New York’s alienation process. Under New York

law, alienation is not required for short-term, de minimis non-park uses.391 Friends of Van

Cortlandt Park v. City of New York, cited in the Harckham Request, is inapposite.392 There, New

York’s highest court held that parkland alienation was required because New York City’s

389 Harckham Request 7-9; Coalition Request 71-77.
390 FEIS at 4-158 to 4-159.
391 See, e.g., Powell v. City of New York, 85 A.D.3d 429, 431 (1st Dep’t 2011) (use of property to demolish and
reconstruct access ramp would not violate public trust doctrine, because project would only last 11 months); Hand v.
Hosp. for Special Surgery, No. 116270/08, 34 Misc.3d 1212(A), 2012 WL 163828, at *14 (Sup. Ct. N.Y. Cnty.
2012) (four-to-six month closure of an esplanade would not violate public trust doctrine, because construction would
last less than one year and would “not cause the elimination of the park-like activities . . . such as biking, walking,
and jogging”); Roosevelt Island Residents Ass’n v. Roosevelt Island Operating Corp., No. 118270/04, 7 Misc.3d
1029(A), 2005 WL 1306479 (Sup. Ct. N.Y. Cnty. 2005) (temporarily taking tennis courts out of service for seven
months during construction project did not violate the public trust doctrine).
392 Harckham Request at 7, n.34 (citing 95 N.Y.2d 623 (2001)).
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construction of a water treatment plant would close 28 acres of the park for five years and

several above-ground features would remain after construction.

The AIM Project is readily distinguishable from the water treatment project in Van

Cortlandt Park. AIM will have far less significant impacts, as construction will last less than

one year, will affect a much smaller area, and the completed pipeline will be entirely below

grade. New York courts have consistently ruled that the public trust doctrine only applies to

alienation that is either permanent or “’for a period of years.’”393 Thus, construction of the AIM

Project pipeline falls under the de minimis exception to the public trust doctrine’s requirement of

parkland alienation.394 Moreover, Algonquin has committed to working with Westchester

County to keep open hiking and biking trails that cross the existing easement area and ATWA

such that the public will have access to the park except during very limited periods when the

pipeline construction is actually occurring over a biking or hiking trail.

In addition, in 1952 both the Westchester County Executive offices and the Westchester

County Board of Legislators approved the existing easement that provides for a six-foot wide

permanent easement and 75-foot wide construction and maintenance easement. The 1952

easement specifically requires that the pipeline be placed beneath the surface of the ground at

such a depth as it will not interfere with the normal use of the surface by the Westchester County

Park Commission. Thus, in approving the 1952 easement, both the Westchester County

Executive Office and Westchester County Board of Legislators correctly recognized that

construction of an entirely underground pipeline would not interfere with the use of the park for

393 See Friends of Van Cortlandt Park, 95 N.Y.2d at 631-32 (only a use “‘for other than park purposes, either for a
period of years or permanently, requires the direct and specific approval of the State Legislature’” (quoting
Ackerman v. Steisel, 104 A.D.2d 940, 941 (2d Dep’t 1984) (emphasis added)).
394 Powell, 85 A.D.2d at 431; Roosevelt Island Residents Ass’n, No. 118270/04, 7 Misc.3d 1029(A).
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park purposes that would trigger the need for approval by the New York State Legislature.395

The existing pipeline has existed in Blue Mountain Reservation for over 60 years and the public

has had access to the 75-foot wide construction and maintenance easement for park purposes

without incident.396

The Coalition asserts, erroneously, that valuation questions that might arise in a future

eminent domain proceeding will be difficult or impossible unless certain information is included

now in FERC’s FEIS.397 That argument is a non sequitur. Regardless of the content of the FEIS,

Algonquin must pay the landowner fair market value for the use of the land, including

damages—whether negotiating a license, lease or easement, or in a potential future

condemnation proceeding. Absent agreement of the parties, a potential future eminent domain

proceeding will give both sides a full and fair opportunity to present evidence on factors relevant

to compensation—including issues about which the Coalition now expresses concerns, such as

land use, tree removal, or property damage (which in any event are catalogued exhaustively in

the FEIS). Contrary to the Coalition’s suggestion, it is not necessary or appropriate for an

environmental impact statement under NEPA to attempt to calculate fair market valuation of

each landowner’s parcel crossed by a pipeline. Rather, appraisers and other experts are hired as

part of the negotiation of an easement or license or as part of the condemnation proceeding to

determine valuation.398

395 As noted by the Coalition (page 72, n.55), Westchester County, with the approval of the Westchester County
Board of Legislators, granted a second easement to Algonquin in 1964 for the construction of the existing 30-inch
diameter natural gas pipeline that passes below grade through Blue Mountain Reservation. Similar to the 1952
easement, parkland alienation was not triggered because that pipeline is also entirely below grade and does not
change the use of the park from a park purpose.
396 For instance, the cleared area is used by hikers and mountain bikers.
397 Coalition Request 71-77.
398

The Westchester County Executive and County Law Department have substantial expertise and negotiating
powers to ensure Westchester County is properly compensated for the ATWA. The Coalition’s motion for rehearing
is ultimately based on pure speculation that somehow Westchester County will not secure adequate compensation
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2. The M.G.L. c. 149 § 7 Blasting Issue Does Not Present Any Basis for
Rehearing.

One rehearing request asserts that the FEIS did not “[s]eriously [a]ddress” a recently

enacted Massachusetts law prohibiting the use of “explosive material . . . at a site primarily used

as a source of mined products from the earth,” if the site is located “within 500 feet of a natural

gas pipeline.”399 Although the request concedes that “FERC [i]s not bound by state law in this

instance,” it argues that the FEIS should have addressed “the conflict caused by [the new law]”

and the “legal consequences that, if not resolved, would effectively amount to a condemnation of

a quarry property.”400

There is no basis for rehearing. To begin with, the request concedes, as it must, that the

FEIS and March 3 Certificate Order did in fact carefully consider comments raised about the

Massachusetts law and potential effects on the West Roxbury quarry. The FEIS explains that

“there is already an existing natural gas pipeline (distribution line) closer to the quarry than the

proposed AIM Project facilities,” such that “any conflict with quarry operations associated with

this new legislation already exists.” As a result, the FEIS concludes, “[t]he AIM Project would

not create any new conflict that the quarry does not already have to address.”401 Contrary to the

requestors’ assertion, FERC did address the potential for “conflict,” and reasonably concluded

that the Project would not change the quarry’s current position under the Massachusetts law.

The suggestion that the Project would “effectively amount to a condemnation of the quarry

property”402 is wrong; FERC reasonably concluded that the quarry faces that same legal concern

even in the absence of the Project. Importantly, the rehearing request neither challenges FERC’s

for the fair market value of the use of the ATWA and the damages to the park during the pipeline replacement
construction.
399 2014 Mass. Session Law ch. 149, § 7.
400 West Roxbury Intervenors Request 13-14.
401 FEIS at 4-6 to 4-7.
402 West Roxbury Intervenors Request at 14.



94

factual findings or rationale in this regard, nor explains why FERC’s conclusion is unreasonable,

and NEPA requires only that an agency consider environmental effects caused by the federal

action in question.403 Nor does the rehearing request acknowledge that restrictions on operating

the quarry would likely mitigate the other safety concerns raised in the same request, related to

proximity between the pipeline and quarry, as FERC again reasonably concluded.404

3. Article 97 of the Massachusetts Constitution Does Not Present Any
Basis For Rehearing.

One rehearing request asserts that the “Final EIS” “[f]ailed to [s]eriously [a]ddress”

certain questions related to Article 97 of the Massachusetts Constitution.405 In particular, the

request argues that FERC did not “appreciate the extent of [Article 97] legal issues” supposedly

raised by the West Roxbury Lateral traversing the edge of Gonzalez Field in the Town of

Dedham, or use of existing pipeline easements along Washington and Centre Streets.

The request does not present any valid basis for rehearing. To begin with, and as

explained above, an environmental impact statement under NEPA requires a federal agency to

examine the potential environmental impacts of a proposed action, not to catalogue state-law

requirements by which a project proponent acquires easements or other approvals.406 The

rehearing petition cites no authority for the proposition that state-law concerns of the kind

identified (even if valid) would constitute a violation of FERC’s obligations under NEPA to

consider the AIM Project’s environmental impacts.

403 See 40 C.F.R. § 1508.8 (defining “direct” and “indirect” effects as those “caused by the action”); Dep’t of
Transp. v. Public Citizen, 541 U.S. 752, 770 (2004) (federal action must be the “legally relevant ‘cause’” of the
environmental effect, and agency “need not consider” effects that it “has no ability to prevent”); Humane Soc’y v.
Johanns, 520 F. Supp. 2d 8, 22 (D.D.C. 2007) (“[an] environmental effect must be caused by the [federal action] for
it to come within the rubric of NEPA”).
404 Cf. FEIS at 4-292 (“a filling and closing of the [West Roxbury] quarry would negate many of the same
commentor’s concerns regarding quarry blasting impacts on the of the AIM Project”).
405 West Roxbury Intervenors Request 21-22.
406 See, e.g., 42 U.S.C. § 4332(2)(C); Pub. Citizen, 541 U.S. at 756-57.
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In any event, the FEIS expressly acknowledges and addresses Article 97, and notes the

possibility that Article 97 would apply to Gonzalez Field in Dedham.407 The FEIS states that

“[d]iscussions between Algonquin and the Town of Dedham concerning the Town’s ownership

interest and the Project’s impact on the field are ongoing.”408 The rehearing petition raises no

complaint about this statement, and does not explain why NEPA would require FERC to

undertake any further discussion.

In any event—and even assuming arguendo that FERC had an obligation to address or

resolve Article 97 in any further detail—there is no basis for rehearing because the rehearing

request is simply wrong as a matter of Massachusetts law. Article 97 states in relevant part:

The people shall have the right to clean air and water, freedom from excessive
and unnecessary noise, and the natural, scenic, historic and esthetic qualities of
their environment; and the protection of the people in their right to the
conservation, development and utilization of the agricultural, mineral, forest,
water, air and other natural resources is hereby declared to be a public purpose . . .
Lands and easements taken or acquired for such purposes shall not be used for
other purposes or otherwise disposed of except by laws enacted by a two-thirds
vote, taken by yeas and nays, of each branch of the general court.409

The Massachusetts Supreme Court has recently rejected broad interpretations of how Article 97

applies to takings or acquisitions of lands by the Commonwealth, its agencies, Towns and Cities

or other political subdivisions, when such entities subsequently convey or dispose of such

property rights.410 In particular, the court has concluded that Article 97 only applies to lands or

easements that were expressly “taken or acquired” in the first instance for conservation,

development and utilization of agricultural, mineral, forest, water, air and other natural

407 FEIS at 4-171.
408 Id.
409 Mahajan v. Dep’t of Envtl. Protection, 464 Mass. 604, 611-12 (2013) (quoting Article 97 of the Amendments to
Mass. Constitution).
410 464 Mass. 604. Notably, Mahajan explicitly “disagree[d]” in key respects with an opinion of Massachusetts
Attorney General Quinn, which the court viewed as adopting a too-“expansive” reading of Article 97’s scope. Id. at
613-14; cf. West Roxbury Intervenors Request at 23 n.59 & Exhibit 7 (relying on opinion of Attorney General
Quinn).
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resources—and clearly (not incidentally) devoted to such uses.411 Lower courts in the

Commonwealth have applied these principles in finding Article 97 inapplicable in a range of

relevant circumstances.412

a. Article 97 Is Inapplicable to Gonzalez Field.

As the rehearing request and FEIS note, a preliminary Algonquin review indicated that

Gonzalez Field was potentially subject to Article 97. That initial inquiry, however, did not have

the benefit of a detailed title examination and review, but rather was based on municipal tax

records and preliminary discussions with Dedham officials identifying the tract as a municipal

soccer field devoted to recreational uses.413

Even accepting for sake of argument that use as a soccer field could subject a parcel of

municipal land to Article 97, Algonquin’s subsequent full title review and analysis concerning

Gonzalez Field disclosed a preexisting gas pipeline (or other utility) easement across the Field.

As a result, use of the Field for such gas pipeline purposes cannot possibly be subject to

Article 97. In particular, the Massachusetts Bay Transportation Authority (“MBTA”) reserved

utility easement granting rights from the surface rights it conditionally conveyed to Dedham.

The MBTA’s reservation states explicitly that “[MBTA] retains the right to grant additional

licenses and easements for underground utility and/or communication conduits (including access

thereto) so long as such conduits do not materially interfere with the use of the Premises for

municipal recreational purposes including but not limited to, its present use as a soccer field,

except during periods of installation, repair, relocation, replacement and removal of said

411 Mahajan, 464 Mass. at 612-20.
412 See e.g., Curley v. Town of Billerica, No. 12 MISC 12-459001, 2013 WL 4029208 (Aug. 8, 2013) (town lease of
land having playground use to a telecommunications provider for a tower determined to be outside the scope of Art.
97 requirements); Naban v. Town of Salisbury, 041714 MACMLC, MISC 10-442909 (Apr. 27, 2014) (beach access
easement granted to Town is outside Art. 97 protection and may be released without complying with Art. 97).
413 See DEIS at 4-167.
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conduits.”414 As the granting of utility easement rights had been retained by MBTA preemptory

of the Town’s deeded surface recreational rights, the MBTA’s reservation falls outside Article

97. Algonquin is seeking easement rights from the MBTA, not Dedham. Thus, Article 97 is

inapplicable to the MBTA-Algonquin easement transaction under precedent from Massachusetts’

highest court.

b. Article 97 is Inapplicable to Public Ways in Dedham and Boston.

The rehearing request also raises concerns about the Project’s use of existing easements

along Washington and Centre Streets. That concern is misplaced. As a general matter, public

ways in Massachusetts are public easements (and sometimes fees of limited access highways) for

the purposes of overhead, surface and sub-surface transportation of persons, property and

information. These easements or fees are held by either the Commonwealth or a county or

municipality under common law or a statute. Public way rights include the right to authorize

easements or licenses for gas mains and pipelines.415 As a result, an easement or license granted

to a gas or other pipeline or subsurface utility in a public way cannot be subject to Article 97.

The public purpose of a public way is surface and subsurface transportation—not “the protection

of the people in their right to the conservation, development and utilization of the agricultural,

mineral, forest, water, air and other natural resources,” which is the focus of Article 97.416

Furthermore, by statute the Massachusetts Department of Transportation is authorized to

grant utility easements within the location of a state highway.417 And with the consent of the

aldermen or selectmen of a municipality, a gas company may open and excavate a street or

414 See Quitclaim Deed recorded Essex Co. (S.D.) Registry of Deeds at Book 13545, Page 523 at page 525
(emphasis added).
415 See Mass. Gen. Laws ch. 81, § 7D and ch. 82 and ch. 164, § 70; Cheney v. Barker, 198 Mass. 356, 361-364
(1908); MacGinnis v. Marlborough & Hudson Gas Co., 220 Mass. 575, 577 (1915).
416 See Mahjan, 464 Mass. at 611-620.
417 See Mass. Gen. Laws ch. 81, § 7D.
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public way of the municipality to install and transmit natural gas in pipelines or otherwise

accomplish the objects of the company.418 Thus, granting a gas pipeline easement or license in a

public way for gas transmission or distribution purposes by the Commonwealth or one of its

municipalities has always been interpreted by the General Court and the Courts of Massachusetts

to include and be consistent with the use and purpose of a public way. Consequently, neither

Article 97 nor the common-law doctrine of “prior inconsistent public use” prevents installation

and operation of gas transmission pipelines in the public ways of Massachusetts. Article 97 and

the common-law doctrine simply do not apply.

4. If The State Laws Were Construed To Prohibit or Impede FERC From
Issuing the Certificate Order, They Would Be Preempted.

To the extent that any of the rehearing petitions can be fairly understood to argue that

state or local laws prohibit FERC from issuing the March 3 Certificate Order, those arguments

would fail for the additional reason that the Natural Gas Act has been held to preempt

inconsistent state-law requirements.

The NGA establishes a comprehensive federal regulatory scheme for the transportation or

sale of natural gas in interstate commerce.419 “Natural gas companies are subject to the exclusive

jurisdiction of [FERC].”420 A natural gas company may not undertake “the construction . . . of

any facilities [for the transportation or sale of natural gas] . . . or operate any such facilities . . .

unless” it has received a Certificate of Public Convenience and Necessity (“Certificate”)

“authorizing such act or operations . . . .”421 Pursuant to the Natural Gas Act, FERC “has

promulgated detailed regulations concerning applications for such certificates.”422 Among

418 See Mass. Gen. Laws ch. 164, § 70; see also Cheney, 198 Mass. at 361-64.
419 15 U.S.C. § 717(b).
420 Islander East Pipeline Co, LLC v. Conn. Dept. of Environmental Protection, 467 F.3d 295, 299 (2d. Cir 2006).
421 15 U.S.C. § 717f(c).
422 Nat’l Fuel Gas Supply Corp. v. Public Service Comm’n of New York, 894 F.2d 571, 573 (2d Cir. 1990).
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numerous other requirements, these regulations compel submission of a map showing the

locations and dimensions of the new project, a discussion of the possibility of using existing

rights-of-way, a statement that the applicant has followed FERC’s guidelines for planning,

locating, constructing and maintaining facilities with respect to minimizing impacts on scenic,

historic, wildlife, and recreational values, and an environmental impact statement detailing the

project’s potential adverse effects.423

Federal and state courts have consistently recognized the Natural Gas Act’s preemptive

effect on a range of state and local laws, regulations or ordinances sought to be applied to

interstate natural gas pipelines and related facilities approved by the Commission. In particular,

courts have held that the NGA preempts state laws that purport to regulate matters concerning

the construction, operation and maintenance of natural gas pipeline facilities subject to FERC’s

jurisdiction. With exceptions not relevant here, FERC has exclusive jurisdiction of all matters

regarding the construction, operation and maintenance of an interstate natural gas pipeline

facility.424

Federal courts have repeatedly held that preemption doctrines bar direct or indirect state

regulation of a pipeline or facility used for the transportation or sale of natural gas in interstate

commerce based on a number of theories—including that Congress, in the NGA, occupied that

entire field and left no room for state regulation of such facilities, and that a state or local law

impermissibly conflicts with the NGA.425

423 Id. (citing, inter alia, 18 C.F.R. § 157.14).
424 Under the Natural Gas Pipeline Safety Act, 49 U.S.C. § 60101 et seq., the U.S. Department of Transportation has
authority to establish national standards for the safe construction, operation, and maintenance of, among other
things, interstate natural gas pipelines and their appurtenant facilities. Courts have held that the Pipeline Safety Act
expressly preempts state laws in this area. E.g., Olympic Pipe Line Co. v. City of Seattle, 437 F.3d 872 (9th Cir.
2006).
425 See, e.g., Schneidewind v. ANR Pipeline Co., 485 U.S. 293, 300 (1988) (“we conclude that [a state securities law]
regulates in a field the NGA has occupied to the exclusion of state law”); N. Natural Gas Co. v. State Corp. Comm’n
of Kan., 372 U.S. 84, 91 (1963) (“The federal regulatory scheme leaves no room either for direct state regulation of
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Courts have considered a range of factors in finding state and local environmental and

land-use laws to be preempted, including whether the state or local law would attempt to

“regulat[e] a facility used in the interstate transportation of natural gas,” would “impos[e]

additional requirements or prohibitions” on a FERC-authorized natural gas facility, would

“prevent the construction of federally approved interstate gas facilities,” and whether there is

“overlap” between the federal and state regulatory schemes.426 As the Second Circuit concluded

in one related case, the preemption doctrine applies even to “areas [the State] deems unregulated

by the federal government.” “Congress placed authority regarding the location of interstate

pipelines . . . in the FERC,” not in states; “[b]ecause FERC has authority to consider

environmental issues, states may not engage in concurrent site-specific environmental

review.”427

To the extent any of the rehearing requests can be understood to raise a freestanding

argument based on a “conflict” between issuance of the March 3 Certificate Order and state law,

they would not provide any basis for rehearing. 428 For its part, the West Roxbury request

concedes that FERC is “not bound by state law” with respect to M.G.L. c. 149 § 7, which by its

express terms applies not to a natural gas pipeline, but rather to proximate mining operations. To

the extent this Massachusetts law were to be construed as an attempt to regulate the siting,

the prices of interstate wholesales of natural gas, or for state regulations which would indirectly achieve the same
result”); National Fuel Gas Supply Corp. v. Public Service Comm’n, 894 F.2d 571, 579 (2nd Cir.) (because “FERC
has authority to consider environmental issues, states may not engage in concurrent site-specific environmental
review”), cert. denied, 497 U.S. 1004 (1990); N. Natural Gas Co. v. Iowa Utilities Bd., 377 F.3d 817 (8th Cir. 2004)
(holding that NGA preempts state laws purporting to protect landowners from environmental and economic
damages).
426 National Fuel Gas, 894 F.2d at 576; see also id. (focusing on “the delay or frustration of federally approved
projects” that would result from applying state or local laws).
427 Id. at 578-79.
428 Cf. West Roxbury Intervenors Request at 8 (framing issue as whether “FERC fail[ed] to address issues of public
safety in its order and in its final EIS”).
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operation, or other aspects of natural gas pipeline facilities, it would be preempted under well-

established precedent discussed above.

The West Roxbury rehearing request further recognizes that the NGA “grants broad

authority to FERC to regulate interstate pipelines and facilities, and has been held by federal

courts to preempt state regulations that impact upon the location, construction, operation, and

maintenance of natural gas pipeline[s].”429 As a result, the West Roxbury request appears to

limit its argument under the Massachusetts Constitution to the question of whether FERC

adequately addressed Article 97 concerns in the FEIS. To the extent the request can be

understood to raise any freestanding argument based on a “conflict” between issuance of the

March 3 Certificate Order and Article 97, it would still not provide any basis for rehearing. If

Article 97 were construed to prohibit the construction or siting of the Project’s pipeline facilities

approved by FERC, it would be preempted under the well-established precedent discussed

above.

Preemption principles would apply with full force to the extent that any of the rehearing

requests seek to use state law as a supplement to FERC’s existing environmental review of the

Project under federal law. Several of the rehearing requests would do so with respect to various

environmental issues that FERC already addressed in the FEIS, including “public use and

enjoyment” of the Blue Mountain Reservation during construction, tree removal, potential

effects on wetlands, habitat, animal, and plant species.430 Indeed, one request’s critique of the

preemption analysis in Iroquois Gas Transmission System, LP431 only underscores the point. In

the requester’s view, application of New York law is required here because FERC’s own

429 West Roxbury Intervenors Request 23-24.
430 Compare Harckham Request 7-8 (raising these concerns), with FEIS at §§ 4.5, 4.6, 4.7, 4.8; pp. 4-74, 4-89, 4-163
(addressing similar concerns).
431 52 FERC ¶ 61,091 (1990), 59 FERC ¶ 61,094 (1992).
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“certificate conditions” under the NGA addressing “environmental harms” are “inadequat[e].”432

Even putting aside the many flaws in that line of reasoning (including that NEPA mandates only

consideration of environmental effects, not specific substantive outcomes), the request

transparently seeks to supplement the NGA and NEPA’s existing review scheme with additional

and (allegedly) more stringent requirements under New York law—precisely the outcome

rejected in National Fuel Gas and numerous other cases.

Nor can well-established preemption doctrines be avoided on the basis that a particular

state law is one of general applicability, as contrasted with a law explicitly directed to natural gas

facilities. Courts have repeatedly held that the NGA preempts a range of generally applicable

state laws administered by various state entities, as applied to natural gas facilities.433 To take

just a few examples, Dominion Transmission, Inc. v. Town of Myersville Town Council, held that

local laws and zoning code administered by a town council were preempted by the Natural Gas

Act, in connection with a FERC-authorized compressor station serving an interstate natural gas

pipeline.434 Similarly, Algonquin LNG v. Loqa, held that a municipal building official could not

require a FERC-certificated liquid natural gas facility to secure zoning variances and a building

permit, because the state-law zoning ordinance was preempted by the NGA and the PSA.435 The

Court explained:

Because of the strong federal interest in establishing a uniform system of
regulation designed to implement a national policy of ensuring an adequate
supply of natural gas at reasonable prices; and, because the federal regulatory
scheme comprehensively regulates the location, construction and modification of
natural gas facilities, there is no room for local zoning or building code

432 Harckham Request at 9 & nn.49-50.
433 See, e.g., Arkansas Louisiana Gas Co. v. Hall, 453 U.S. 571, 582-84 (1981) (holding that NGA preempts state
courts from calculating damages under state common law of contract ); Panhandle E. Pipeline Co. v. State of Okla.
ex rel. Comm’rs of Land Office, 83 F.3d 1219, 1221 (10th Cir. 1996) (holding that NGA preempted Oklahoma
statute that affected obligations of purchasers and producers of oil and natural gas to owners of royalty interests).
434 982 F. Supp. 2d 570, 572 (D. Md. 2013).
435 79 F.Supp.2d 49 (D.R.I. 2000)
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regulations on the same subjects. In short, Congress clearly has manifested an
intent to occupy the field and has preempted local zoning ordinances and building
codes to the extent that they purport to regulate matters addressed by federal
law.436

And Weaver’s Cove Energy LLC v. Rhode Island Coastal Resources Management

Council held that the NGA preempted a Rhode Island law founded in “the common law Public

Trust Doctrine and its state statutory expression.” The Weaver’s Cove court held that a state

permit requirement was preempted under several different theories, including express

preemption, field preemption, and conflict preemption.437 Finally, and again to similar effect,

Kern River Gas Transmission Co. v. Clark County,438 held that an interstate natural gas company

was not required to comply with state law or obtain local permits in connection with construction

of an interstate natural gas pipeline because state and local law was preempted by NGA.439

Although FERC can and should deny the rehearing requests without reaching preemption

issues, these cases underscore the well-settled principles that would govern in the event such

questions are presented.

F. Requests for Rehearing Out of Time

1. Huston.

Section 19(a) of the Natural Gas Act and Rule 713 of the Commission’s rules of practice

and procedure state that any person aggrieved by a Commission order must “apply for a

rehearing within thirty days after the issuance of such order.”440 Because this 30-day limit is

imposed by statute, the Commission has consistently held that it cannot waive or extend this

436 Id. at 52.
437 583 F. Supp. 2d 259, 269, 280-285 (D. R.I. 2008) (citing, inter alia, Schneidewind and Iroquois Gas
Transmission).
438 757 F.Supp. 1110, 1116-19 (D. Nev. 1990).
439 See also AES Sparrows Point LNG, LLC v. Smith, 470 F. Supp. 2d 586, 599-600 (D. Md. 2007) (county zoning
regulations that applied to an LNG facility subject to FERC’s jurisdiction were preempted by, among other things,
the doctrines of field preemption and conflict preemption).
440 15 U.S.C. § 717r (2006); 18 C.F.R. § 385.713(b) (2014).
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deadline.441 The Commission has rejected attempts to broaden its interpretation of these

regulations, finding that the regulations must be read literally and strictly interpreted.442

In each of those prior instances in which the Commission has accepted a rehearing

request that appeared to fail to comply with the Commission’s filing requirements, the

Commission has adhered to the following principle – a copy of the filing must have been

received prior to the 5:00 p.m. deadline. For example, the Commission has accepted a rehearing

request that was submitted timely but was incorrectly time stamped due to an error within the

Commission’s e-filing system.443 In other cases, the Commission has accepted rehearing

requests where one paper copy was received on time but other copies arrived late;444 where the

copies were submitted to the wrong office within the Commission following a change in filing

instructions;445 and where the pleading was received in the Commission’s mailroom on the

proper day but time-stamped three days later.446

Mr. Huston failed to submit any copy of his pleading to the Commission prior to the

filing deadline. Regarding electronic filing deadlines generally, the Seventh Circuit has stated

that “[a] prudent litigant or lawyer must allow time for difficulties on the filer’s end.”447

Mr. Huston failed to provide such time and, as a result, submitted his pleading after the

441 See Cameron LNG, LLC, 148 FERC ¶ 61,237 at PP 13,20 (2014) (rejecting a request for rehearing filed twenty-
five seconds after the 5:00 p.m. Eastern time deadline because the Commission must “read the regulations literally”
and summarizing prior cases as “unquestionably support[ing] a strict interpretation of the 30-day deadline”); Turtle
Bayou Gas Storage Co., LLC, 139 FERC ¶ 61,033 at P 11 (2012) (summarizing prior decisions to conclude that “the
Commission can only accept rehearing requests that technically comply in full with its filing requirements”); see
also Nat’l Fuel Gas Supply Corp., 139 FERC ¶ 61,037 at P 16 (2012) (“Because the 30-day rehearing deadline is
statutorily based, it cannot be waived or extended.”); Southern LNG, Inc., et al., 122 FERC ¶ 61,137 at P 32 (2008);
Columbia Gas Transmission Corp., 119 FERC ¶ 61,104 (2007).
442 Cameron LNG, 148 FERC at PP 12-14.
443 Westar Energy, Inc., 137 FERC ¶ 61,142 (2011) (accepting request for rehearing incorrectly time stamped as
being received after the 5 p.m. deadline).
444 Dayton Power & Light Co. v. FPC, 251 F.2d 875, 877 (D.C. Cir. 1957).
445 N.Y. State Energy Research & Dev. Auth. v. FERC, 746 F.2d 64, 67 (D.C. Cir. 1984).
446 Village of Saranac Lake, N.Y., 67 FERC ¶ 61,077 (1994).
447 Justice v. Town of Cicero, 682 F.2d 662, 665 (7th Cir. 2012).
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unwaivable statutory deadline for rehearing requests. Since the deadline cannot be extended or

waived, the Commission should reject Mr. Huston’s untimely pleading.

2. NY Delegation

To the extent that the letter from the NY Delegation is considered to be a request for

rehearing, the Commission should deny such a request as out of time for the same reasons as

those discussed above.

G. Request for Stay

The Commission’s general policy is to refrain from granting a stay.448 The rationale

underlying this policy is to assure definiteness and finality in Commission proceedings.449 In

addressing motions for a stay, the Commission considers the following factors: “(1) whether the

party requesting the stay will suffer irreparable injury without a stay; (2) whether issuing the stay

may substantially harm other parties; and (3) whether a stay is in the public interest.”450 If the

moving party is unable to demonstrate that it will suffer irreparable harm absent a stay, the

Commission need not examine the other factors.451 As discussed in Ruby Pipeline, for a party to

show that it will suffer irreparable harm, the party must provide “proof indicating that the harm

is certain to occur in the near future” and “show that the alleged harm will directly result from

the action which the movant seeks to enjoin.”452 Any claim of irreparable harm “must be both

certain and great; it must be actual and not theoretical.”453

448 See CMS Midland, Inc., 56 FERC ¶ 61,177, p. 61,630 (1991) (“CMS Midland”), aff’d sub nom. Mich. Mun.
Coop. Grp. v. FERC, 990 F.2d 1377 (DC Cir. 1993)(per curiam); see also Regulation of Cash Management
Practices, 104 FERC ¶ 61,217 at P 4 (2003) (“Cash Management”) (denying stay of Commission order); Sea Robin
Pipeline Co., 92 FERC ¶ 61,217, p. 61,710 (2000) (“Sea Robin”).
449 Id.
450 Ruby Pipeline, L.L.C., 134 FERC ¶ 61,103 at P 17 (2011) (“Ruby Pipeline”); see also Midwest Indep.
Transmission Sys. Operator, Inc., 111 FERC ¶ 61,142 at P 18 (2005).
451 Cash Management at P 4; see also CMS Midland at p. 61,631; Sea Robin at p. 61,710.
452 Ruby Pipeline at P 18.
453 Wisconsin Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985) (the party requesting a stay must offer “proof
that the harm has occurred in the past and is likely to occur again, or proof indicating that the harm is certain to
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The Coalition identifies the legal costs incurred in condemnation proceedings, which will

not be recovered if the Coalition is successful, as the irreparable harm supporting its request for

stay. It is well established, however, that economic harm “does not and cannot constitute

irreparable harm for purposes of justifying a stay.454 Moreover, the landowners will be

compensated for any economic loss in the eminent domain proceeding itself. The Commission

has denied requests for stay based on claims that eminent domain constitutes irreparable harm,

and should adhere to that precedent here.455

The Coalition also claims that condemnation of property should be given protection

similar to “an action that threatens the ‘very existence of a business.’”456 As reflected in the

footnote cited by the Coalition from Washington Metropolitan Area Transit Comm’n, the court

was drawing a distinction between the economic injury from destruction of a business and other

economic injuries for which adequate compensation would be available.457 The condemnation of

property is more appropriately included in this latter category of injuries with available

compensation and, as a result, should not be considered irreparable harm. Thus, the Coalition

has failed the threshold requirement of demonstrating that they will be irreparably harmed by the

commencement of construction of the Project, and the Commission need not examine the other

factors.458

occur in near future.”); Texas Eastern Transmission Corp., 33 FERC ¶ 61,012, p. 61,031 (1985) (citing Wisconsin
Gas Co. v. FERC).
454 CMS Midland at p. 61,631; see also Puget Sound Energy, Inc., 82 FERC ¶ 61,142, p. 61,526 (1998)
(“[p]ecuniary losses are not considered irreparable harm”).
455 See Independence Pipeline Co., 92 FERC ¶ 61,268 (2000); Guardian Pipeline, L.L.C, 96 FERC ¶ 61,204 (2001).
456 Coalition Request at 78-79 (citing Washington Metro. Area Transit Comm’n v. Holiday Tours, Inc., 559 F.2d
841, 843 n.2 (D.C. Cir. 1977)).
457 Washington Metro. Area Transit Comm’n, 559 F.2d at 843 n.2.
458 See, e.g., Millennium, 141 FERC ¶ 61,022 at P 14 (2012); Ruby Pipeline, 134 FERC ¶ 61,103 at P 18; AES
Sparrows Point LNG, LLC, 129 FERC ¶ 61,245 at P 18 (2009); Columbia Gas Transmission LLC, 129 FERC ¶
61,021 at P 6 (2009); Guardian, 96 FERC ¶ 61,204, p. 61,869.
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The Coalition further claims that tree-clearing activity and other ground-disturbing

activity results in irreparable harm warranting a stay. The Commission has rejected such

arguments, however, in other recent certificate proceedings. In Millennium Pipeline Company,

L.L.C., the Commission denied a request for stay that was based on claims that tree cutting

would cause irreparable harm to local residents, including injury to endangered species and

reduced property values.459 Similarly, in Ruby Pipeline, the Commission found that allegations

of environmental and cultural harm did not support grant of a stay.460 Most recently, in

Transcontinental Gas Pipe Line Co., LLC, the Commission denied a request for a stay, finding

that the group had “provided only unsupported allegations in the form of generalized

environmental assertions about the project.”461

459 141 FERC ¶ 61,022 (2012).
460 134 FERC ¶ 61,103; see also Ruby Pipeline, L.L.C., 134 FERC ¶ 61,020 (2011).
461 150 FERC ¶ 61,183 at P 13 (2015).
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III.
CONCLUSION

For the reasons stated herein, Algonquin respectfully requests that the Commission deny

the requests for rehearing submitted by ADP, Mr. Harckham, Dedham, the Coalition, the West

Roxbury Intervenors, Riverkeeper, the Town of Cortlandt, and the Boston Delegation, as well as

the Coalition’s related request for stay, and reject all untimely requests for rehearing.

Respectfully submitted,

/s/ Steven E. Hellman
Steven E. Hellman
Associate General Counsel
Algonquin Gas Transmission, LLC
5400 Westheimer Court
Houston, Texas 77056
713.627.5215

April 17, 2015
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